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DIGEST:

1, Determination to set aside procurement for
ship repair services for small business after
solicitation is originally Issued on an unre-
stricted basis Is not legally objectionable
if a reasonable basis for the determination
exists at the time it is made.

2. GAO has no reason to object to determtnation to
set aside procurement for ship repair services
after solicitation was issued on an unrestricted
basis because delay In reaching final determina-
tion was caused by good faith dispute between
contracting officer and Small Business Adminis-
tration official, Dispute was resolved through
appeals process set forth in regulation and
final determination that offers would be re-
ceived from at least two responsible small
businesses does not appear unreasonable.

39 Protests questioning the size standard for ship
repair firms is niot subject to review by GAO
since'by law it is a matter for decision by
the Small Business Administration.

4. Protest allegation concerning propriety of using
negotiation rained after closing date for re-
ceipt of initial proposals Is untimely as alle-
gation concerns an alleged impropriety evident
on the face of the solicitation. Licewise, con-
tention regarding ex lIstence of written determina-
tion and findings needed to support negotiation
is untimely as it was raised almost two months
after closing date for receipt of Initial
proposals.
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5. Claim for proposal preparation costs is denied
where GAO has not found agency actions were im-
proper,

National Steel and Shipbuilding Company (NASSCO),
Atkinson Marine Corporation (Atkinson) and Triple "A"
South (Triple "A") protest the restriction to snall
business concerns of request for proposals (RFP) No.
N00024-81-N-1003, issued by the Naval Sea Systens
Command, for repair and modernization of three PF
1052 Class vessels,

Although the RFP as originally issued on January 13,
1981, sought proposals from all firms in the San Diego,
California area for this effort, the agency issued an
amendment six days prior to the Mlarch 2 date set for
receipt of initial proposals limiting participation
to small business firms in that area. The iarae business
protesters object to the decision to set aside the pro-
curement after the original solicitation was issued on an
unrestricted basis, They further protest the applicable
Small Business Administration (SIA) size standard, claim-
ing that it results in a disproportionate number of awards
to one firm in the San Diego area. The protests are denied
because the record shows that the set-aside decision,
although poorly timed, is legally supportable and the
setting of size standards is for the SBA, not this Office.

Background

This procurement for ship repair services was con-
ducted pursuant to the Navy's home port policy which
restricts the performance of major long term ship re-
pairs to an area surrounding the ship's home port, in
this case San Diego. Thus, notwithstanding any re-
striction on the size of businesses which are allowad
to submit offers, the firm must be located in the
San Diego area to be eligible for award, The record
shows that the contracting officer initially intended
to solicit proposals on Ln unrestricted basis, but that
in November 1980 the Navy's Small and Disadvantaged

1 Although all three protesters' objections to the
restriction of this procurement to small business
are slightly different we have combined the essence
of their arguments into a single position.
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Business Utilization Specialist recommended that the
work be set aside exclusively for small business firms.
The contracting officer rejected this recommendation
in mid-Decemb(r 1980 because, in his opinion, there
was not a reasonable expectation that offers would
be submitted by at least two responsible small business
concerns and that reasonable prices could be oltained,
as required by Defense Acquisition RegulAtion (PAR)
S 1-706,5(a)(l), In this regard, the contracting officer
anticipated that only two small business concerns,
Southwest Marine Corporat!on and Arcwel Corporation,
would submit proposals, the Contracting officear did,
not believe that Arcwel haid the experience or resources
necessary to compete with Southwest Marine,

The matter was then referred to the 5JA Procure-
ment Center Representative in accordance with the
appeal procedure set forth at DAR S 1-706,3(b) for
resolving internal disputes regarding whether to set
aside a particular procurement for small businesses.
The SBA representative, by letter of January 9, 1981,
appealed the contracting officer's rejection of the
set-aside recommendation to the Commander, Naval
Sea Systems Command, asserting that th1N work should
he set aside because two responsible smell business
concerns were expected to submit offers. Due to
operational commitments restricting the availability
of the ships for repair :ork, the contracting officer
determined on that same date to proceed with the
procurement under the authority of DAR 5 1-706,3(f),
and on January 13 issued tute solicitation on an
unrestricted basis despite the unresolved set-aside
issue, On February 24, the agency's Deputy Commander
for Contraccs accepted the SBA representative's recom-
mendation to set aside the procurement and so advised
the contracting officer, who, in turn, informed the
offerors of this decision and extended the date for
submission of initial proposals to March 239

Protests

The fthree protesting firms contend that the Navy's
decision to set this procurement aside for small
business firms, with only six days remaining before the
original date set for receipt of initial proposals,
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was arbitrary, They point out that they had essentially
completed their proposal preparation effort by that date
and had lost other opportunities for business in the
process,

They argue that the set-aside decision cannot be
justified in any event because one small business firm,
Southwest Marine, dominates the small business ship repair
industry in the San Diego area, which is the only area
for consideration due to the Navy's home port policy,
The data submitted shows that Sotthwest Marine received
nearly 80 percent of the dollar volume of the Navy ship
repair work set aside for small business firms in the
San Diego Area during the past three yearn.

As a result, the protesters contend that the criteria
of PAR S l-706,5(a)(1) have not been satisfied since there
was no basis for anticipating that offers would have been
submitted by at least two responsible small business
fimsons In support of this conclusion, the'; cite a recent
small business restricted procurement for comparable
ship repair work where the Navy found that Arcwel was
not in the competitive rangen, leaving only Southwest
Marine for consideration, They conclude that in these
circumstances a small business set-aside amounts to
a sole-source award to Gouthwest Marine.

The protesters also question SBA's small business size
standard applicable to ship repair and shipbuilding work.
They assert that although the 1000-employee standard may he
reasonable for defining small ship building enterprises,
ship repair firms do not employ nearly as many workers. in
their view, a much lower standard should be established
for ship repair work and SBA's failure to make this dis-
tinction results in an unwarranted preference for ship
repair firms which are large enough to compete in the
open market without the protection accorded small business
firms.

One firm, Triple "A", also contends that the ship
repair work should have been procured through formal
advertising rather than through competitive negotiations,
since repair work of this type has been obtained routinely
by advertising in the past. This firm also questions
whether the decision to negotiate was properly supported
by a written determination and findings.
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Finllyf the three protesting firms contend that
they are entitled to proposal preparation costs in
light of the Navy's decision to set aside this procure-
ment for small business participation subsequent to
issuing the solicitation on an unrestricted basis,
NASSCO advises that it contacted Navy procurement
personnel early in the process through an intermediary,
the Shipbuilders Council of America, and was asFured
that the procurement would not be restricted to small
business firms.

Untimely Issues

The two additional issues raised by Triple "A"
are untimely and will not be considered, The fact
that this procurement was not formally advertised was
evident from the face of the solicitation and our
Bid Protest Procedures require that protests based
on alleged solicitation Improprieties be filed prior
to the closing date for receipt of initial proposals.
4 C.F.R, S 21.2(b)(1) (1981), Tripie "A" first raised
this allegation in its submission filed on flay 14; the
amended closing date for receipt of Initial proposals
was March 23,

Triple "A" also contended that either a written
determination and findings did not exist or thet if
it did exist it must be erroneous. This allegation is
also untimely because it too was first raised on lay 14,
almost two months after the amended closing date for
receipt of proposals. We recognize that on March 23
the protester was not aware of this precise basis of
protest. There is no evidence, however, that Triple
"A" had any more information regarding its allegation
after that dute than it had before March 23, It was
incumbent for the protester daring the period between
receipt of the original solicitation and the closing
date for receipt of initial proposals to diligently
seek the information it needed. A protester may not
sit idly by and decide after almost two months to
raise a protest allegation based on speculation as to
whether a particular document exists. See Policy
Research Incorporated, B-200386, March 5, 1981, 81-.
CPD 172.
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Set-Aside Decision

We recognize, as the protesters argue, that good
procurement policy dictates that set-aside dctermina-
tions should be made prior to the issuance of a solici-
tation, 53 Comp, Gen, 307 (1973); Ampex Corporation,
et al]. .-183739, November 14, 1975, 75-2 CPD 304,
and that in general revision of a solicitation well
Into the procurement process to reflect needs that
could or should have been determined earlier is not
desirable, See Honeywell Information Systems, Inc.,
B-193177,2, pecember 6, 1979, 79-2 CPD 392, Never-
theless, in light of the statutory mandate that a fair
proportion of procurement contracts be placed with
small businesses we have held that a set-aside deter-
mination is permissible after a solicitation is issued
if there is a reasonable basis for the determination at
the time it is made, Gill tIarketing Co ,_ Inc., B-194414,3,
March 24, 1980, 80-1 CPD 213; American Dredging Comp ny,
3-201687, May 5, 1981, 81-1 CPD 344,

Here, the record contains information reasonably
supporting the Navy's final judgment that under a small
business set-aside it would receive offers from at least
two responsible small businesses, resulting in reasonable
prices. In this regard, the SBA representative's letter
of January 9 asserted that the second small business
firm, Arcwell, was expected to compete with Southwest
Ilarinel that despite the contracting officer's initial
misgivings Arcwel woutd be able to make up for any
shortcomings in its experience or resources through
subcontracting and that the resulting competition should
result in reasonable prices,

The contracting officer necessarily adopted this
position when he restricted competition to small business
firms upon completion of the appeal process. Although
it is clear that the protesters do not agree with the
agency's judgment here, there has been no showing that,
in the context of this particular procurement the agency's
determination was unreasonable. It should also be neted
that the Navy's judgment was confirmed by later events,
as competitive proposals were received from two small
husiness firms.
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Notwithstandilng the validity of the agency's final
judgment that adequate small business competition could
he obtained, the protesters further argue that the timing
of the set-aside determination was arbitrary as that
determination was made after the issuance of an unre-
stricted solicitation and without any prior notice to
large businesses which were already preparing proposals,
We recognize the hardship caused by the belated set-
aside determination made here, The record shows, however,
that it was caused by a good faith disagreement which
necessitated invoking the appeals process mandated
by DAR § 1-706,3, The fact that the protester Incurred
costs in preparing to bubmit proposals does not establish
that the later decision to restrict the procurement to
small businesses was an arbitrary one. See Ampex Corpora-
tion; RCA Corporation, B-183739, November 14, 1975, 75-2
CPD 304.

SBA Size Determination

The protesters object to the SBA size standard for
ship repair concerns, They recognize that our Office
normalLy defers to the judgment of SBA as to whether an
Jndliviual contractor comes within a particular small
business size standard and vhether a procurement should
be governed by a particular Standard Industrial Classifi-
cation Code, They contend, however, that the question
raised is different from those we do not review because
it concerns the establishment of a size standard, They
argue that GAO is the appropriate forum for resolution
of the question because the SBA Size Appeals Board lacks
jurisdiction to hear the issue.

We do not agree, 15 U9SvC. § 632 directs the Adminis-
trator of SBA to make a detailed definition of a small
business for various industries. It is not within our
province to second-guess thu definitions established by
the Administrator pursuant to specific statutory authority.
Rather, we think our role properly is limited to consider-
ing whether an agency's regulations are clearly contrary
to the law they purport to implement. See, eb., Digital
Equipment Corporation, B-1943:63, April 23, 1979, 79-1 CPD
283; Midwest Service and Supply Co., and Midwest Engine
IncorporatedTBh-T91s53 July N3, 1978, 78-2 CPD 34, Ile
see no basis for concluding that the challenged regulatory
definition is contrary to the Small Business Act,
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PLrposal Preparation Costs

The protesters claim that they are entitled to pro-
posal preparation costs because the Navy delayed its
approval of the SBA set-aside reqnmmendation until initial
proposals were nearly due, Thir delay caused them to
unnecessarily expend money prepayi;ig proposals, It is
unfortunate that the dispute between SBA and the con-
tracting officials resulted in the set-aside determina-
tion bning made after the solicitation was issued on
an unrestricted basis, However, since we have not found
that the agency acted improperly, there is no basis for
our Office to grant the protesters proposal preparation
costs, See R&E Cablevision, B-199592, February 19, 1981,
81-1 CPD 110,

The protests ace dismissed in part and denied in
part and the claims denied,

4'Comptro ler General
of the United States




