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WABHINGQTON, D,C. ROI%an

FiLe: B~201633 DATE: Octcber 29, 1981
MATTER OF: Ralph C. darbin

DIGEST: 1. Em loyee dyaa” mistakenlyr‘retur'rfgd to
CQFifornla”from,Vietnam 'in#1973: £
separation’.g,mbout t1=1/2" inonths
lateér he .was reemployed?i “Washington
Stqﬂte!.jgr}nfte% ‘A timelﬁ ;appealz ofithe
dﬁbération,the Civily Serv;ce Commis=:
sio 7 in | 1978 gfound that’heihad beéen
1mproger1y separatedﬂ&jThe separation
actipn wasipancelled qad heﬁyas retro-
activeryﬁshownwen ‘a. pay statis during
theﬁl-l/z month ‘intej/im. period. 'His
cla im ifor Telocationf expenses ‘from
Californ1a+to Washington*did: Tot
accrueﬁgnt1l the Csv“determlnation
was? made; therefore,ﬁlt wag not barred
by the“s Yyear time l'imit on filing .
cla1ms (31 u.s.c. 7la) when filed in

. GAO in: 1980. A
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ployee "s claiin for“%elbhatlgg’expenses
whic Retwonla¥have Lecgigﬁdfbutﬁgor?an
iMBEOPEL; peggpnnelﬁﬁct1oo ﬁ%yqﬁe,pald
underx fhe BacK Payi,%Ac.t 5 Uw**c 5596.
Therefore, hefimay:be: pald tﬁﬁgs} expenses
otﬁpls dependenr ana’ transportation ‘of
household uood?ﬁto His new ofticrali'
statrgp. ~He may also be? pazd*temporary
quarters ‘supsistence. allowanceﬁht the‘new
station” whf”hdzsiwith1n the United:States,
but héﬁis noti‘entitled to .a house-hunting
trip .oty exnenses‘bf ‘purchase and sale of
residefices ‘Pedalise his o0ld staticn is
not wlthinlthe United States, its terri-
tories or possessions, Puerto Rico, or
the Canal Zone.

‘* ‘é“ﬁ; 'ﬁi lfxé"

ﬁ Hrs. Irene N.wHarbln has submitted anfhppeal of ‘our Clalms
Group s settlementsﬁated ‘Juhe 24, 1980, %hlch disallowed the
clain’of her late husband “(Ralph’ ,..Harbln} for reimbursnment
of certain relocatJOn,expenses including: those of travei,:.
transportation of ‘household goods, and purchase and sale of
residences, As will be explained below, the claim for travel
expenses and transportation of household goods may be allowed
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in part, but the claim for the expenses of purchase and sale
of residences may not be allowed.

gl Durf%gmthe petiod N§$§%3§}W1931 to’iﬁ?@sﬁ%lﬁl}, Mt Harbzn
wasga civiliangemployee with: theﬁhrdigpefenségbttaqbe;Offzce in
Saigonﬁgxietnam. Byﬁbravelﬁo:ders dated§huguaﬁ§ﬁﬁ‘-ﬂ973, he was
autho:lzedﬂ?giurn travel for separation ‘and transportathﬂﬁof
not@fn%ékbeés?of 5,000 pounda of household goods from;5a1gon to
Downey, California, his placeﬁof residence 1n;§hegun1ted Staces.
His‘cesigpatlon from his' position with the_ Army became effectlve
October 31%.1973. On-December 17,..1973, Mr. Ha:bln repor*ed for
dutyaas an?employee oqﬁthe ‘Depa¥ tment ‘o f the ‘Navy, Supervisor
of Shipburlding, ‘in, Seattle, Washington. He ‘also maved his
dependentefhnd houseliold goods to Seattle, with him,- from, their
home .in Downey. However, their home in Downey was not sold
until” November 14, 1975. Rlso, a piano was shipped fromp.- G
Loe, Angeles, California, to thelr residence in Seattlo oaring
November*l97b;» .
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,‘~i33:November 973, Mr ;v Farbin ‘
resig atlon,from i's Armxrposﬂ“ion,%arguxng that he hadﬁfl
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onily* ighiliiag
apparently:as ‘adresultgof ‘a¥reduction in force s Thus, heralleged
that%hiéﬂﬁébaragfbn was lnigfﬁﬁgggykrandshad beeqﬁ§ccoﬁpflshed
erroneously., JEventually, the pederal’ Employees: Appeals Authority,
Civ1l Serx&ce Comm1531on‘ by, dECISIOn of November 175'1978
riled®in”h favog@in%that%regard igzhsaa result;; by&memo“dated
Macch 23,~1979?éf tChiet: Of Naval Operatlons 1nformed ‘the
Directorﬁpc the “C onsoﬂ&dated C1v1‘1an ‘Personnel’] 0ff1ce,(Nava1
Support Actlvzty) that&Mr.‘Hacbin s 1973 separation from* his
p051t10n Zwith the: Armyﬁhad been cancelled thar.:'he must’be con-
sidered#as being*&ppointed SUPSHIPqJemployee of buperv1sor of
Shlpbuxldlng, Seattle] without a bEd ak”in serv1ce"3and that
"Mr. Harbin is entitled to celmbursement of expenses incurred
in his mcvement from Viet. Nam to Seattle." Accordingly, the
Director issued an amendment dated beptember 9, 1919, to
Mr. Harbin's 1973 travel orders, which cetroactlvely authorize
reimbursement for travel and relocation expenses. :ihe amendment
to his truvel authorization contains the following notation:

"Based on the decision of the Federal
Employees Appeals Authority, Mr. Harbin's

3
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reef?ﬁ;tion*pcocéghﬁhjby ‘the Army in 1973

was;in error’ Therefore, hie*travel orders
for ‘Kis return to''UTS for “separation were
inappropri te.i These jorders are to amend the
. originelﬂbrdersﬁ and move him from Saigon to
Seattle, WA vicﬂ Saigon to Downey, CA. Based
on CNO dec151on '* * % Mr, Harbin's travel
entitlement is not to exceed the constructed
coet fgom Saigon to Seattle."
. 5 r\ ; A3ra :

';nAs ‘a result .. Heré%hiclaimed rglocation expeosee , ;
incident to~ hisvmove in’December 1973 from Downey:to Seattﬁe‘
including a house’hunting trip ‘ingHovember -1973, £he expensges
of purchase and;sale of residences in 13974 and '1975, transpor-

tion of dependents and*honszhold goods in 1973, and trans-
portation of a: pidno in 1975..“

A ThP‘N% forwarded;th claisgé our ffioe fo =sett1e-
ment Where Hit Waskrirst ‘Fedaivedyon March 21‘ kgao.

June 23,51980 sertlement*~ou§§?la1ms Groupy ‘grated that any
expenses:incurredfprior{to Mareh.:21,;1974 Wsﬁyears prior to
receipt@ot the claim in “our Office)ﬁEre barredy by‘the act

of October 9, 1940, ch.,JBB,{54 Stat‘ -061”?33 amended

31 U, S C. 7la (1976) Aiso, our Claims Group disallowed the
real estate expenses‘on thg baSIo tnﬂt reimbursément of such
expenses iz not authorlzed ‘for a’transfer from Vietnam. In
the absence of evidence thatﬁthe’piano was owned by

Mr. Harbin or one of his dependents prior to Récember 17,
1973, the claim for ﬂts transportation was disallcwad,

Mr.‘Herbin dlEd January 4, 1980, and Mrs. Harbin has
pu:sued the claim 91nce that time.

Esoentially, Mrs. Harbin maintains that we sé%uld consider
payment of those .travel and’ relocation expenses 1ncur:ed prior
t¢ March 21, 1974, because no basis existed .upon which to file
a’eclaim until December 6, 1978, when the Navy decided to
retroactively issue an amendment to the origlnal travel ordecs.

. ‘
¢ as is? 1nd$%%ted prevzously “Mr. Harbin- submitted ‘4n appeal
of his separation. In its November ‘17, /1678 decision,fthe
FPederal Employees Appeals Authority. of the Civil Service Com-
mission, in response to his appeal concluded that Mr. Harbin
had been misinformed concerning his eligibility to retire
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‘and. linoe ‘he apparently\had no‘intention tqgleave nis position

in Vietnam except !for the” purpose of 'retirement, he was
involuntarily separated from ‘his: poeitionﬂwithout the benefit
of procedures required in 5%C. F/R. ;:Part 753B., Accordingly,
the Appeals Authority directed the following.
L gpded; m gﬁ - i R v bﬁﬁ’ oo )
gﬁ%ﬁ #that | thegac ionitermineting
appellant fron hisipositionfof Supervisory

Hag}eting Specialist G5 1104-12,ﬁeffective

.October 31, 19737}by*resignationgye caﬁﬁgﬁed.

n?apdition* the o;fi ial personnel records

ahoulﬂ”be changed to; a how. ppellant confin-

uouely{in.a duty andppay?&tatus.from the ‘date

of: reeignatigﬁﬁuntilwthe=datﬂ€ofqhis actual

returngto a dutyﬁand .pay’status whenghe;

receivad a roinstatement career appointment

to the.p051tion of* :Contract Price Analyst,

GS=-1102-11, effective December*l?, 1973, with

Thirteenth Naval District, eeattJe, Washington.

Thegnppeals ﬁﬁ%bority had aJtJer%%fto make finelgdecisions
on appeale to the COmm1551on, subject to?agency petitidn ‘for
reconsideration. ffs€e 5. CiF/R. §§ 7727101 %and 772.309 /(1978).
Apparently the agency ‘invélved’ madé "no- suoﬁﬁrequeat,“eno the
decision of the Appeals Authorlty became final. Accordingly,
the employee s status became fixed .by ‘the ‘redord as corrected
and he became entitled to travel and relocetion expenses
due upon application of the authorizing statute to the facts
of his case as shown by the corrected records.

The Back Pay Act and the Berring Act

A - il
. Backpay is authorized under -5;U.8. C 35596 (1976h¥for an

employee who is found by an appropriate\authority fOnder
applicable law, rule, reguletiom, or collective bargaininﬂ
agreement,”" to have been affectad by an unjustified‘cr
unwarranted personnel action which has resulted-in-the with-
drawal or reduction of all or part of the pay, allbwances, or
differentials of the employee. Section 5596(b)(1)(A)
(Supp. III, 1979) provides in part that such ar employee--

"(A) “is entitled, on correction of the
personnel action, to receive for the period
for which the personnel action was in effect--
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-‘“(i. ﬂun amount equal to all ‘or part
of theipayy allowances, or differentiais,
as_applicahle which the employee’ normally
would have, ea’ned: or received during the
period if the phxbo\nel action had not

’ occurred * Kowu .
iyt

C o The regulations prescribed under 5 u,s% c 5596 to ca:ry
out its provis;ons .(in effect when the Appéals ‘Authority issued
its decision) providnd ‘at 5 C.F.R. S 550.803(d) (1978) that

the "appropriate authority" to make the finding that an
employee had suffered an unwarranted personnel action included
the Civil Service Commission of which the Appeals Authority

was a part.

Al
;,Q 7 1 TG . g

iAg is 1nd ggtedégbove, the Appeals&puthority rendered its
decision on Mr¥ Harbin 5% éhoe«in 1978 and, pursuant thereto,
the gavy took A" corrective action in 1979. We have Helad
that: backpay claims accrue at the 'time, the work ‘is performad
and the E-year ‘barring act, 31 u.s.cC. 7la, begins to run ‘at
that; time. xpowever, when -a* claim;is based ‘on another agency s
determination of the validity of “the claim, we have held that
the claim does ‘not accrue /~ifor the purposes of the barriry
act, until the designated agency makes its determinaticn.
See 58 Comp. Gen. 3, 4 (1978).

-’»& ks

4{;t is gﬁﬁgﬁ%ew that gﬁ&s claim falls into theﬁ}atter

category;f Qagp is, whileathe expenses for which feimburse-
mentiis claimeégwere incurteéd in 1973, 1974 and 1975=%
‘incidentato theimove to. Seattle,dany right ‘to relmbursement
was :hot estabﬁished until 1978 wheén the Appeals Authority
acted. Therefore, since any claim Mr. Harbin had incident
to that move 'must have -accrued under the Appeals Authority
decision "in™1978, and his claim was filed in our Office
in 1980, it is not barred by 31 U.S8.C. 7la. -

As is indicated above, Mr. Harbln s claimiarose under
the Back Pay Act, 5 U.S.C. 5596. That act, as applicable
here, authorizes payment only of the "pay, allowancés or
differentials”. the employee would have received but for the
unwarranted personnel action. Apparently, Mr. Harbin was
paid the backpay he lost between the time of his involuniary
resignation and his reemployment in Seattle since the current
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claim is for travel and'itenssottation expenses and the
oosts of buying and selling residences.

Bntitlement to . Travel, Transportatirn and Relocation Allowances

-

ey ok R XY o

}gge“have held thaﬁathégbaok Pay . Act‘qoes no“’éﬁthorize
payment of“traqel transportation, or moving expenses when
oonsequence of the. unwarrantmd peréonnelvaction§ QSuch
erpenses are not&allowenoesfthat“the employee uould have
recéived if .he had hot undergone 'the imprope; personnel
action. See B-181514, May 9, 1975;. B-182282,; Maywza, 1975;
and B~184200, Aprll .13, 1976. However,;in thls case, ‘as a
re=ult of tne improper. personnel action, Mr. Harbin was
deriied certain travel and traneportation ‘allowances which
he would have received but for the improper personnel
action. Thoze allowances may be paid under the Back Pay
Act.

transfe??gh £romEVie taangtod Seattle, Washing@ﬁg,ain lieu of
Vietnamgtquowney*”Laﬂﬁforniiﬁ*His”travel and transportation
entitlements mustLbe oatrrmined based onj the'revised travel
order.and ‘the” appf&oaole statites and’ regulations. Travel
and transportat1onﬂEnt*tlements of civ1liantemployees of
Department of Defenseﬂagencies are set out in volume 2,
Joint“Travel Regulat:ons (2 JTR); which effectuates the
Federal Travel Regulations for euch employees.’
‘ / 1 7 g &fm s iﬁ s “
Ja When Mr. Hgibxn wae?trahgterred to Vietnam, ‘he was‘not
authorized to brlng his. dependents vyith him#and he was author-
ized'\trdnsportation of not invexcess of 5,000 pounds ot ESuse~
hold goods. Apparently his dependents rémained- at his dctual
place cf residericd in California during his overseas assign-
ment. The .record auce not show the weight of the household
goods he took overseas or returned to California at Government
expense.
5

i Under tﬁg ‘tevised travel order, 1ncioent to his emplov—
ment in Seattle, he was entitled to travel and transportation
allowances for himself and - his ‘household 'goods directly from
Vietnam to 5Seattle, less what he already received in allow-
ances for travel and transportation from Vietnam 0
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California.zguéﬁis also eﬂ%%tle the transportarioq of
his: dependents“at Governm pt expense from his: residence in
Downey%ﬁCalifornfa, to=<Sc.=:.=.\t:t:1e‘*E qot ‘to- exceed .the ‘construc-
t{veicostﬁofﬁ?uch”rravel*from Vistnam o, Seattle:’ 2 JTR
paragiaph; C700%t3a. Clqim}isﬁmade for'. such treyel for. his
wife and daughte r.as his.: dependents. His wife qualifies as
a depe1dent and?the “claim ‘for.her, travel;may beéellowed.
However, -his daughter was 24 years old’. wheq,the ‘€ravel was
performﬁd in '1973. To qualify as a dependent éhild, the
deughter would have ‘had* to*have been under 21 years of age
or physically or mentally ‘incapable of 'self-support. 2 JTR
Appendix D, Dependent. Since those conditions have not
been shown to exist, reimbursement for the daughter's

traeel mav not be allowed
Sea SRR . #E; ﬁf&q%s

- ,wAs to transertatlon of: houeehold good arbin was
entitf€6 to the’ return of not;ln ‘excess of 5 Ooohpounde of
hisigBods from Vietnen to*his newfofficial auty” ‘station in
Seattie. lHe is also entrtled “to the transportatron of his
goods “from' California to" “Seattle to the extent that the
combined weight of the shipments does not exceed his maximum
entitlement of 21 ,000 pounds. 2 JTR paragraphs C8000 and
C8003=-6. " .

Cu Clelﬁstﬁgﬁgfbeen submitted}forﬁtne transportation of
from Gallfornla;to Seattle.
Thisfnmount consistsTo il 67 0lco! whichEMI®Harbin
moved“hinself, 2,080)¥Dounds¥mnoved: By Xndusehc1d” q00ds
carrier, and a plandwweighing 540 pounds shlppedﬁgepazately
from storage by .hdusehold? goods carrier -While prev1ously
it was unclear asﬁto,whether ‘the" pf%no was ‘owned by

Mr. Harbin or his: dependents prlorfto December 1973,

Mrs; Harbin has now furnished information “"satisfactorily
establishing that.it was owned by them ‘prior to that time.
Since the claim for shipment of the 4,290 pounds of house-
hold goods would be within the total alloweble weight even
if the full shipment from overseas had been made it may be

. allowed.

Claim is also made fur travel allowances for Mr. Harbin
and-his wife to travel from Downey to Seattle on a house-
hunting trip prior to their move there, temporary guarters
subsistence expenses while occupying temporary gquarters
following their move to Seattle, and the expenses of purchase

-7 -
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andi%algfﬁf?jgiéheqces{fﬁfﬁdg&% to”ggaqgmovg%nﬁUndegfté%“
authorizigghstagute thegexpenses. of/a house-huntla 3
be paid: onry“hﬁ@n LGotnlftheroldand [the "few officialy

sEEtions

arejlooated”within tHe*Upited ;States,” and.théﬂexpeq,e: of
pirchasa- andﬁsaleiof residences may be, paid{only; heﬁ“both

the old and”the“new statlons{h:e within thes UnitednStates,
its territories and possessions.%fSee 5 U.u.c sm5724a{a)(2)
and (4); 54 COmp. Gen.&ﬂOOG (197;) and; 47 Comp. Gen“‘93
(1967). Since Mr, Harbin s 0ld official ‘station” was in
Vietnam, he’ ‘did;not™ qualify forpthese allowances upon the

move to his ney“bfficial station in Seattle and, thus, the

claim foﬂ\theséfallowances may ‘'not be paid. However, since
the new. station was located wiLhin the United States,
temporary quarteea ‘subsistence expense may be paid. See

5 U.S.C. § %724a(a)(3) and %8 Comp. Gen. 606, 608-609 ({1979).
Accordingly, this allowance may be paid for the 10-~day period
for which it is claimed.

A settlement will be issued on this basis in due course.
.
BﬂhJuz;\ (1‘
Comptroller General
of the United States

LA Ll -y - . o e -





