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Protest, contending that solicitation
should have been formally advertised
rather than negotiated and that only
price should have been considered in
award selection, filed after request
for best and final offers, at latest,
is untimely under 4 C.F.R. § 21.2(b)(1)
(1981) as alleged improprieties were
apparent from solicitation.

Microtech Industries, Inc. (Microtech), has
protested the award of a subcontract to Engineered
Systems, Inc. (ESI), by Union Carbide Corporation
(UC) under UC's prime operating contract for Oak
Ridge, Tennessee, with the Department of Energy.

The contract, for microfilm service and sales,
was pursuant to solicitation No. V8619-49 issued on
June 27, 1980, by UC, and award was made on December 5,
1980, to ESI.

Microtech contends that the solicitation, a
negotiated request for proposals (RFP), was for all
practical purposes an invitation for bids (IFB).
Further, award was not made to the low offeror,
Microtech, which would have resulted from an IFB based
on price only competition. Also, the substitution of
UC for DOE as the contracting authority permitted the
circumvention of normal procurement procedures and
regulations.

DOE contends that the protest was untimely filed
under our Bid Protest Procedures (4 C.F.R. part 21
(1981)) and should be dismissed. DOE argues that
Microtech should have known from the contents of the
solicitation that the procurement was negotiated, that
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price alone was not the determining award factor, and
that UC, not DOE, was conducting the procurement.
Therefore, DOE alleges the protest should have been
filed before the closing date for receipt of proposals
under 4 C.F.R. § 21.2(b)(1) which requires protests
be filed prior to the closing date if the basis of
protest is apparent from the face of the solicitation.

We note from the record that it is undisputed
that Microtech questioned UC at the preproposal con-
ference as to the reason this procurement was nego-
tiated rather than formally advertised and was told
that the reason would eventually become clear to
Microtech as the procurement proceeded. Further,
during negotiations, Microtech raised the same objec-
tion and received the same answer. Following receipt
of the notice of award, Microtech protested to our
Office on December 8, 1980.

We find the protest to be untimely filed under
4 C.F.R. § 21.2(b)(1) (1981). The solicitation made
it clear that the procurement was to be negotiated
and that UC, not DOE, was conducting the procurement.
Also, the RFP, by setting out the six evaluation
criteria in descending order of importance, showed
that price was not the only factor that would be con-
sidered in selecting the successful offeror, but that
technical approach, experience, equipment, etc., would
also be evaluated. Therefore, the bases of Microtech's
protest were apparent from the solicitation.

While Microtech argues that it was lulled into a
false sense of security by the responses of the con-
tracting officials to its inquiries, Microtech con-
tinued to participate in the procurement. Even assuming
that Microtech acted reasonably in not protesting as a
result of the answer given at the preproposal confer-
ence, after negotiations were completed and Microtech
was requested to submit its best and final offer, it
should have been clear to Microtech that any answers
or events concerning its objection should have become
evident. Therefore, assuming Microtech was lulled
into not filing earlier by UC responses, at the latest
the protest should have been filed prior to the closing
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date for receipt of best and final offers. See 4 C.F.R.
§ 21.2(b)(1) (1981). Accepting Microtech's argument
that its inquiries to the agency were protests,
Microtech's protest to our Office would be untimely
since it was not filed within 10 working days of initial
adverse agency action, the receipt of best and final
offers. See 4 C.F.R. § 21.2(a) (1981).

Accordingly, the protest is dismissed.

Harry R. Van Cleve
Acting General Counsel
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