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- SPEPEST THE cOMPTROLLE cemcnag

FiLe: B-200975 DATE: July 20, 1981
MATTER OF: Dr. David N. Tobey, Jr., USPYS

pDiGEsT: %Where Public Health Service (PHS)
regulations prescribe that training
received in a non-PHS facilitv shall
be classified as extramural training,
therebv giving rise to an activa duty
obligation and a reduced entitlement
to variable incentive pay {(VIP), 1t
is within the authority of the PHS to
prescrioe suca regulations and taus
limit an officer who received 45 months
of training in non-Pd3 facilitles to a
reduced anrnount of VIP.

What is the proper rate of variable incentive pay
(VIP) to ze paid to a msdical officer of the Pubklic Health
Service (PHS) after he completes a 4-year residency Drog
while on active dutv? A low=2r rate ($9,000) is authoriz
if the officer is consicdered &s incurring a UerlOu of obl
gated service as a Lesult of accenting the residency. A
higher rate (3512,302) mav be naid 1f he <¢id not lacur an
active duty obliqa:ion a rasult of the training. Un<e2

r who receives extramural trainir
Y lgatlon; whereas, an officer who
receives intramural training does not incur such an obli-
gation unless the int amgral training involves periods ¢i
training in non-24S fzcilities. It iIs our view tnat the
officer in this case incurred a period of obllgated service
~as a result of the residency orogram and, thus, is limit
to the lower rate ($9,000) of VIP.
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This action is the result of an appeal from a settle-
ment of our Claims Grouvo denyving the claim of Dr. David M.
Tobey, Jr., for additional VIP in connection with a perio3
of active duty with the PHS.

Dr. Tobey was called to active du*v in the Commiss: - =2d
Corps of the FHS on June 25, 1971. He began resicency :
ing in otolaryngology on July 1, 1973, at the PHS hosp
Seattle, Washiraten, through a pregram conaducted in T
tion with the University of wWasnington. He completed t.
4-year training program on June 30, 1979, and signed a '/
agreement authorized 3n4ar 37 U.85.C. 313 to remain on 2.7 .ve

duty for 2 y:a:; ceginning July 1, 1879,
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that Dr. Tchey's 4 vears of resi-
denc e 4 13 Tonizhs of sxifras-ural tralning at
the Universit Ve hington. Conszaguantiy, PHS concladed
that 2= nz:d inc 23 a Z-v23ar Aactiva CZaty ozligzticn as a
result of the t ning. Therefore, he was entitled 20 only
a $9,000 ViP pavsment inztead of 2 312,300 cavment ne would
have otherwize received. Dr, Tchey contends that he did not
incur an active duty obligatizsn =25 2 rasult of the trzining
since it was zstricctly intramural and that ae should =2
entitled to the $12,000 ner vsar VIP cayrent, Ha bazes this
view on the fact that his position a2t the 23S hospital in
Seattle was £:1lsd =y nimsa2lf or ansther doctor zi7iliatad
with zhs 2 ram 2t all timess,  Ha i3 ntands at LE it
was sxtro ninT, Orisri Enouic 2 teen suad 30
designart that ne wz23 at all tirss administered
by the o and no tultion znd fees were 14 ov
PHS.

Under %the zrovisions of 27 U.S.C. 313, =z medical
officer of the P¥S m2ay be vald VIP in exchangs {or ais
agreement to remain on active dutv for a2 scecifizd number
of years. The law alsc provides trhat a2n cificer zerving an
active duity oblication resuiting frem a medical esducation
program leading to asoointment or daslignation as 2 medical
officerc, =zn2ll ze ca 53,000 for szch vear of the aczive
duty agresment.

Regulations impleémenting this law are found at
Commissionad Corps Personnel lanual, CC22.2, Personnel
Instruction 3. Section G, paragrapn 2.0 provides 1n part

as follows:

"An officer serving an obligation incurred as a
result of full-time (1) extramural training (see
Instruction 1, Subcnapter CC25.2, this manual)

or {2) intrzmural traininz which ilncludes cone Or
more pericds of extranmural trainin zee Inctruc-
ticn 3, SuZzchapter CC253.2, this ma , 1s eli-
gible for VvI? at the rate o0f $9,00

while so serving. * * *U

The prograrm that .
PHS publication 33 "Intra

Programs ¢f the Pubiic He Se . n
program in otolaryngology was to pe concducted
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the PHS incurs an active duty obligation in exchange for
the educational benefits.

Subsection (a) of the statute provides that subject to
reqgqulations cof the President, the pay and allowances as well
as the tuition and fees of an officer may be paid in a
Federal or non-Federal educational institution. While the
statute does not specifically provide for incurring an
active duty obligation as a result of attending an educational
program, it does vest the President with broad regulatory
authority in administering the procgram. Thus, it is our view
that it is within the scope of the PHS authority to prescribe
regulations requiring an active duty obligation in exchange
for the payment of pay and allowances while attending an edu-
cational institution.

The provisions of CC25.2, Instruction 3, Section D,
paragraph 3, are as follows:

"3. When an intramural training program includes
one or more periods of extramural training
(i.e., training received in a non-PHS facil-
ity), then the officer will be obligated to
remain on active duty for six months or +
twice the total period of extramural train-
ing, whichever is greater, subject to the
following limitations:

* * * * *

"b. For extramural training which involved
no payment of tuition and fees - only
the period of such training which
exceeds one year will be included in
the computation of the officer's active
duty service obligation."

Under the provisions of this regulation, Dr. Tobey's
instruction in other than a PHS facility must be considered
as extramural training, even though this definition of
extramural training is not entirely consistent with the
chapter of the Commissioned Corps Personnel Manual dealing
excltisively with extramural training.

Furthermore, the explicit reference in the VIP regula-
tions makes it clear that the PHS intended officers who have
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