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DIGEST: Where Public Health Service (PHS)
regulations prescribe that training
received in a.non-PHS facility shall
be classified'as extramural training,
therebv *:tiving rise to an active duty
obligation and a reduced entitlement
to variatle incentive Bav (-I?), it
is withi.n tne authority of tre PHS to
prescribe such regu1ations and thus
limit an officer who received 45 months
of trainin.c ir. non-P'S facilities to a
reduced amount of VIP.

What is the Droaer rate of variable incentive pay
(VIP) to -e paid to a medical officer of the Public Healt-h
Service (PHS) after he completes a '-year residency program
while on active duty? A lower rate (S9,000) is authorize:-
if the officer is considered as incurring a period of otli-
gated service as a result of accepting the resioiencv. A
higher rate (312,O03) 1n,3-' be nait if: he d not incur an

active duty obliiation _s a result of the trainina. U n er
PHS regulations an officer who receives extramiural training
incurs an active duty obligation; whereas, an officer w'no
receives intramural training d'oes not incur such an obli-
gation unless the intra:-ural training involves Periods c-:
training in noni-P!:S f-cilities. It is our view that t.-e
officer in this case incurred a period of obligated service
as a result of the residency program and, thus, is limitae
to the lower rate ($9,000) of VIP.

This action is the result of an apoeal from a settle-
ment of our Claim;s GrouD denying the clain of Dr. David Ni.
Tobey, Jr., for additional VIP in connection with a perni:
of active duty with the PiS.

Dr. Tobey was called to active duty in the Commiss-. :.ed
Corps of the P:S on June 25, 1971. He began resicency n-
ing in otolarynqology on July 1, 1975, at the PHS hosp>:. in
Seattle, ;;asnir.ctcn, through a orocram concncted in aJ.",

tion with the U'niversity of .Washington. He comiole-ted Z
4-year traininz program on June 30, 1979, and signed a '

agreement authorized un1lez 37 U.S.C. 313 to remain on _-: ;e
duty for 2 y2ars, beginnIng July 1, 1979.
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The PHS determined that Dr. cTbev's 4 years of resi-
den cya r;. t7 - i.nZ12'~ 4--i ' 3 LD n Z~^'~S_ : .N *-r.i-2' ; t
the nU.ersi'y o ;r- m C i n int; ,t ?U-.5 ccncled
that .e _dj iC_ - 2 , - re-i-e d o -, OJ115 ; -tio as a
result o te t-rn -.q. -r re, 'ne t enti',ei only
a $9, 00 v:'.? of a c2,0C ', . j; .^e ,would
have otherw-ise receiv2e". Dr. ToteY conten s that he did not
incur an act ive -ity oIia-Q -n as a r su ne tI t iClO
s inc e ,t ; -a . ral asnd tt .n'-- s ho d l e
entitled -to t- e SI 2 03 _er tear VP a v e--nt. H- baSes this
view on th e fact: oth t h.iS Gition tt tn .-'HS h..o,3tal in
Seattle ; 1r an. octor - atac

~~~~~~~~
was : -r - -, t -a L- I _ e '- I s - so
des -ni:4 nI 1 t, J t-.-at :¢e :a at all ai,.es a c I r. iS red
by t'he ?-'iD hczsmital and no t i to n -nd :ee w;ere raa -D
PHS.

Under tne -rovisions of 37 -... 313, a madical
officer of the P S my be maid vIP in excmange .ror nhs
agreement to remain on active dutv for a soecifi-e- number
of years. he law lso orovi'ea atat --n crficer aervn an
act ive outvi ob ica tion- resu'.ti r a e ical eouc a i on
progra- leac .in to ic nzt oc n t r ,i-at on as c. . ac.
officer, : _e Ha2 :or ^. r or thIe acc1ve
duty agre-cccnt.

Regulations imcla-menting this iaw are found at
Comn-missionoed Coros Personnel M-anual, C C .2 , Pers n n e
InstruC i 5L 3. Section G, pra-a caoni 2 . brovidies in part
as follows:

'An officer serving an obligation incurred as a
result of full-time (1) extramural trainins (see
Instruction 1, Subchaoter 0C25.2, this manual)
or (2) inr t-mural train inn w-ih includes one or
more perlcos of extramural traininac (^ee In..ruc-
tion 3, Subciaoter CC25.2, this manual), is eli-
gible for VI? at the rate of $S9,000 mer year
while so servinm. * * *"

The orooram that Dr. Totev entered was liste3 in the
PHS nublicatlon as lntnram.ral :aeizal and Dental ?esidencv
Programs of the Putbl' ic Healthn Service." The residencv
program. in otolacyngology was to be conducted at the PHS
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hosnital i?. Seattle and is integrated with t'e Universitv

The source of the active jutr y obligation for ,edic21
traininG r_ c ' eo -s 2ic2S i_ 21o 197
whi ch _ .o ies as o w s

(a) Ancc ̂r aatio-s avi1 ble 'or the ocy
a nd e.11 'o;--:Z S cf C s1 ne ofcies of the
Ser ic^- s: a'l a'o , aa_-l r:eS ns~ rJw to -- -u - v-s a- O e or he _-v e-dt

all-wancs of~an s'---h __"~fic.- o actl o

for 4 o--- ,

essar, exe-.ses eSncsceIn to s'c- .tt nd.ce.

rt (bj tAr'.: ofj 7cer fs e tuition an-1 ees are
paid JurS".snt: to su'_section (a.) of t'-is section
wh ile aettendiz a n ecucatiinnl insti tutio- or
t rain n <2 ,. m;-r.,sr e. ,er :oe in excess_ of _'nirty

dav- - 1 1 -. to rei'-u- e he Serv ice
for -7 

tar il '- -. , - .. i ;;.i'.r ;.L.X'''' 0

the lo o. of active -ervice is th2
greater: x .,cinhs, or (2) th ic e the cer iod
of such atiVe-`--e but in no event more t-an two
years. S.uch su' _acuent' or iod of se rvice Shell
co..;.-oenrlce uLon, ztne cessarson oL such attendance
and of any further continuous period of training
duty for which no tuition and fees are paid by
the Service and which is -art of the officer's
prescribed Fcrmal training orocram, whether such
further trainina is at a Service facility or
otherwise. e Lu'aeon Gen-leral ccv wa ve, in
whole or in cart, any reim--rse-ent wnlcn mzav oe
recuired by this subsection ucon a 4eterminartion
that suc' burseent wouGld e inenuitable or
wouild not~t ' n - m e1 S e' - ZC in'erest. "

Regulations of the P.S deelino Siit' subsection (b) oF
this statute are oun d in 025.^2 wL"ich -; . ith extramural
traini-o., Clearl-y unde,^r both:> the statute and. th-e racula-
tions a medical of ficer wh.ose tuition anrd fe-s are paj i
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the PHS incurs an active duty obligation in exchange for
the educational benefits.

Subsection (a) of the statute provides that subject to
regulations of the President, the pay and allowances as well
as the tuition and fees of an officer may be paid in a
Federal or non-Federal educational institution. While the
statute does not specifically provide for incurring an
active duty obligation as a result of attending an educational
program, it does vest the President with broad regulatory
authority in administering the program. Thus, it is our view
that it is within the scope of the PHS authority to prescribe
regulations requiring an active duty obligation in exchange
for the payment of pay and allowances while attending an edu-
cational institution.

The provisions of CC25.2, Instruction 3, Section D,
paragraph 3, are as follows:

"3. When an intramural training program includes
one or more periods of extramural training
(i.e., training received in a non-PHS facil-
ity), then the officer will be obligated to
remain on active duty for six months or
twice the total period of extramural train-
ing, whichever is greater, subject to the
following limitations:

* * * * *

'b. For extramural training which involved
no payment of tuition and fees - only
the period of such training which
exceeds one year will be included in
the computation of the officer's active
duty service obligation."

Under the provisions of this regulation, Dr. Tobey's
instruction in other than a PHS facility must be considered
as extramural training, even though this definition of
extramural training is not entirely consistent with the
chapter of the Commissioned Corps Personnel Manual dealing
exclusively with extramural training.

Furthermore, the explicit reference in the VIP regula-
tions makes it clear that the PHS intended officers who have
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periods of extra r-1 tralnr..a i- conrn2cticn with. intrar'ural
; r. .... X : . . .- -. - . - , -... . _..

rece .e !e r -c a.oun. o .

While r. Tozvey c t-c s.s -at .e is entitIed to the
^ L .- t? .- :_n. o->^- .L C n ; ~ . .r !;- ' d

by- thre c s J L z.aX L i.- ia - o n -,.. h .'ne n OS vi a
was a'.a ' - fi7 led D 'n b. -.seh r .ori oter doctor in t'e

tD-Cr: t an--Z t.- Wn -,I S .- I_ .Ze' 7i nE'_'1-_> l.' i 

trailn- a.- ex:; a-:1, the act r e- S :ahe received
45 . ontis of tr i-} i. a non-?-. f acility.

Gro ar. .- :is n _,.-. .-.u, f o -n re .

G~~ ~ ~ ~ r o ' U S- C I e

Actinq ro ol1 r cnera
of the U'i:e States




