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DIGEST:

1. Army had right to delay contract
award and permit apparent low bidder
additional time to obtain security
clearance needed to perform services.
Based on review of record, additional
time granted low bidder cannot be
questioned. Similarly, GAO cannot con-
clude that Army, upon proper exclusion
of initial low bidder, gave unreasonable
time for next low bidder and ultimate
awardee to obtain needed clearance.

2. Since there is no evidence that any
actual or potential competitor had
any reasonable doubt as to method of
determining lowest bidder, and because
all bids were submitted and evaluated
based on stated method, bidding results
were not invalidated even though method
assumed ll-month initiel award period
which was later reduced.

3. Relative standing of bidders and award 7
pursuant to standing cannot be questioned
simply because protester asserts that
speculative cost consideration was over-
looked by agency.

4. Protest that interim performance by9
military personnel of guard services
pending award of contract was improper
is policy matter to be resolved within
executive branch since only circumstance
in which GAO reviews similar protests is
not present in protested procurement.
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Carecr Consultants, Inc. (CCI), protecsts the 7 74
award of a contract to Donguard, Inc. (Danguard);, under
invitation for bigr (IFR) DIuT39-80-1-013%, issued by
the Department of the Army (Rrmy), for limited guard
services at Fort $ill, Oklahocna.

CCI rainly contends that the Arny failed to roject
those bidders, including Dancuvard, which did not possess
a reguired sccurity clearance for thc services prior to
the anticipated contract performance date--Hovember 1,
1980. Relatecd to this argument, CCI also alleges
other grounds of protest. ased on our review of the
record, we dismiss in part and deny in part the protest.

hackground

The Army expleins that the guard services
requirement (for services during fiscal year 1981)
was originally acccepted in May 1280 by the Small
Business Administration (SBA) under the "Section 8(a)
progrem."  However, SDA canceled this acceptance in
early August; therefore, the Army did not initially
release the subject IFB until Zugust 12, 1980.

The initizl IFB established September 12, 1980,
as the bid opcning date and described the contract
period as extending from October 1, 1980, or date
of award, whichever was later, through Secptemker 30,
1981. Paragraph C-17a of the initial IFD also
informed bidders that it would take about 3 months
to obtain a security clearance and that the clearance
was required before '"commencement of work." By
amendmnent dated September 9, 1980, bid opening date
was postponed to September 22 and the security
clearance reguirement stipulating clearance prior to
the beginning of contract performance was deleted.
Instead, the amendrent provicdaed that an "iunterim
clearance" would be issued pending reccipt of a final
security clearance and that the contractor would
furnish necessary information tc securc the clecrance
after contract award. No menticn was made, however,
as to how Jlong it would take to secure the interim
clearance.
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The Arwy then decided it would be imnecssible to
award a contract for the services commencing Octcucr 1
under this 1B since thrre were only © deys reraining
after the scheauled bhi¢ opening date to process an
award before the servicins were to begin; thereforc,
on September 20, 19%0, the Arrny postponcd nida opening.
Thercafter, on Septcorber 23, the Army extended CCI's
fiscal year 19280 contrsct for gimilar services thrcugh
October 19Lo. hlsc, cn Septorper 27, the Army amendeoed
the IFB. The amendmont extended the opening date to
October 13, postroned the starting date for the services
to November 1, or date of award (if later), stipulated
that it would take "approximately 30 days" for comple-—
tion of an interim security clearance (which was to
be obtained prior to coniraclt performance) and pro-
vided options for up to 2 aaditional years' service.
Bidders were further inforried by the September 27
IFP amendment that they had to include prices (on
a monthly and yearly basis) for both the basic period
and all option pericds and that the lowest bidderx
would be deteriiined by evaluating both bhasic period
and option prices.

Bids were opcned October 15, and the five lowest
bids were as follows:

1. International Business Investments S 874,225.50
2. Associated Security Systems 938,960.00
3. Quality Management & Associates 1,029,000.00
4. Danguard, Inc. 1,034,057.95
5. Career Consultants 1,035,947.11

On October 20, the apparent low bidder, International
Business Investments (IBI), alleged a mistake in bid
and was allowed to withdraw. On October 23, Associated
Security Syvstoems (Aszociated) was recuested to verify
its bid and did so. Apparently, at this time, tho LArmy
realized that, cxcept for the incumbent contractor,
CC1, which already possessed the required security
clearance, it was impossible for any bidder to obtain
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an interinm clearance by the November 1 starting dete.
This realization was vrornted by advice receilved Iron:
the Defense Itnvestiootive Sovvice, Chlohicrs City field
office, that on interin security clearsnce wouia nct
be processcd on anv bhidder until award was "pending.”
Obviously, award couvld not be concidered to be pending
until thne diderntity of the apwsrently cuccessful bidder
had been determinca after bLio opening. Cince tne
estimated vrocessine time for o clearance wes 30 days,
the reqguirced preccossing pericd after bhid opening would
have taken, at a minirum, well past the contemplated
sterting date. MNevertheless, the Army was of the

view that the clcarance recuirement had to be met
before periformance could stort. Reviewing these
circumstances, the rrmy decided that:

"any award to CCI [based on a November 1
starting date] wculd [have been] subject
to challenge because the short interval
between opening date and starting date
effectively climinatea competition.”

Given the view that an award to CCI based on a
November 1 starting date would have beeon impropor,
the Army "elected to extend the current contract
with CCI for the month of Hovember, thereby giving
Associated, the apperent low bidder, an opportunityv
to secure the necescsary clearance." Apart from the
issue of a sccurity clearance, the contracting cificer
had other questions as to whether Associated wes a
responsible biddexr. Because of these other questions,
on October 24, a reguest was submitted to SBA under
the certificate cf caapetency (CCC) procedure reccard-—
ing Associated's recpongibility. On the same day,
CCTI agreed to extend its contract until November 30.
This extention for the montb of Nevember was at the
same price as for Octcober--338,030.75, which was
$14,554.10 hicher than its nonthly price for
October 1, 1972, throuch Sentember 30, 1980, ana
$8,431.206 hicher than its monthly bid price on the
protested solicitation.

On Novenber 28, SBA igsued a COC to Associatced;
neverthelcss, Associoted had not received the ncoeosary
sccurity clearance as of that date. Consequently,
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ard Leccvse of ire nricos CCL oharced for ito servicors
in Ootole s a1 wovoent or, Torht Sall flecciuead to exercicon
its continoency o oo oshpcing wmilitary guiras on
auty far of Docoion A, 18S80] for tha
brief pericd it vould take Associ:tCu

diticonallyv, o under--

interim security olaoarsnes.” o
stand, the contrictine oflicer subszcuently recuestad
the VLA 1o recenslder its isnuance of the COU in licht:
of new inforratzor beoriing on rattern other than the
clearance. This new infornation upyare“+lv cane into
the contracting oificer's possession wfter the COC

had been issued.

Associated 4id not receive a sccurity cleerance
during Decorker 19800 Moreover, because the Army had
sericus doubte thot SRA would dssue a COC to Associated
because o the rnew informotion, the Army in DNecember
"moved 1o sccure on intevim cleerance * * F oand a
pre—avald survey on the next lovest bidder, Juality
Management oend Zscociates [Quadity].

Subsequently, on January 9, 1281, the 3BA declined
to issve a COC Lo 7scociaoted based on a "ceomwrehensive
analysis of all aveilable information'--thus removing
Associated from consideration for award. loreoeover,
we understand thet Ouelity was ultinately eliminated
from consideraticir for award bhecause it declined to
opply for a COC ot SLA after i1t received a '"negative
pre-award survey.'

The Army subseqguently reguested a security
clearance and preaward survey on bDanguard, the next
lowest bidder, on January 28, 19281. On March 3, 1981,
Danguard received a cocurity clearance. Thereafter,
and since Donouard was othervice considored eligikle
for awvord, an awoid was wade to the company for the
requirca services booipning on av o1, 1201, lle
underst g thot o1 b 2rs oxtended thelr initial
bids durine the poricds in vhich their Lids were under
active considoeravicn and that the averd for the
remeind of t i I year's services was u
the 11..cntnly Pr zined in Danguara's OQctober 1980
bid.
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Improper Dalay of Award

[

CCI contends that the Army improperly delayed f
award of the contract rather than cxzcluding all '
other bidders and awarding to CCI which was the onlyl
bidder possessing the reguired clearance as of
November 1, 1980.

We have repcatedly held that solicitaticn
requirenents for security clearances in the perform-—
ance of contracts relate not to bid responsiveness
but to bidder recrponsibility. See, for example,

Ensec Service Crrrorctlon, 55 Comp. Gen. 494 (1975),
75-2 CPD 341. oOur Oificc bas also held that an aogency
may allew a bidder a reasoneble pericda within which

to "cure a problem related to its respons ibjlity“
since the criticel time for rechHJLlelty is not

bid opening but the tine the services are actually
needed. Ver-Va. Enternri"QfL_luc., B-12807G,
March 25, 198G, 8U-1 CPD 2253; »3--178043, July 27, 1973

(where the Arny delayed swerd to permit a bhidder to
obtain operating authority From a regulatory agency).

Therefore, under the cited preccdent, the Army
had a right to sllow Associated, the low bidder '
apparently in linec for award in early Xovember 1980,

a reasonable awount of tinre to obtain the security
clearance needed even if this action delayed perform-
ance under the ccntract. Loreover, apart from this
precedent, we agrec with the Army's position that

this action was rermissible tc avoid bidding prejudice
which the Army would have otherwisc bheen responsible
for as to those bidders which did not possess clecarance
as of bid opening. Eased on our review of the record,
we cannot conclude that the Army allcwed Associated
more than a reasonable awount of time (November and
part of December 1980) to obtain the clearance.

——

We are also of the view that the protester has
not shown that the Army subscouently granted unrcason—
able amounts of time either to Quality or to Danguard,
which both bid less than the protester, to obtain a
security clecarancce after Associated was excluded from
consideration for award. Therefore, we cannot question
the award becausc of the delay involved.



12~-200500.2 7

Nevertih:-less, it

£ regrecttable that the colicita-
tion was 1osuad under '

hese circumstances where the

IFE did not cven »weornit a 30-day period betveen the
date of bid cuering and the anticipated performoance
date. Indeed, the Department has informed us that it
is acting 1o prevent a repetition of this circumstance
by directing that no future solicitaticn which reqguires
a sccurity clearance pe issued without insuring that
nininally adeguste time exists for the apparently
succescsful bidder to obtain a clearance by the time
performance will be required. Ilowever, it isg apparent
that there were unusual circumstances here—-—-a series

of unanticipatoed celays relating to the ultimate re-
jecticn of tne threo lowest bidders--which could not
reasonably be agnticinsted in deciding on a reasonable
period to process a security clearance.

RS W

Bid Evaluation Scheme J

CCI argues that the award delay should be viewed
as invalidating the IFB's evaluation scheme because
the scheme wes partially bhasced on the assumption that
there would be 11 full nonths of performance in fiscal
year 1981. On this point, CCI cites International
Technical Services Comoration, B-198314, January 13,
1981, PJ 1 CrD 16, where we could not guestion an
agency's decision to award to the lowest bidder for
the stated evaluation pericd (31 months) even though,
because of an unanticipated award delay, performance
would be only for 30 months.

{
we so concluded, even though another bidder would \/
have been lower in price if a 30-nionth rether than a
31-month evalvotion period had been used, primarily
because there Vi S "no reasonable doubt among potential
or actual compet: torU as to the actual basis for eval-
vation wnd cvard'” and @11 bidders sctually competed
n that basis. lere, there is no evidence that any
actual or potontiol corrsetitors had any reasonable
doubts that bids were to be subuitted and Lhe lowest
bidder deteriiined based on the clearly stoted 11-
month evaluation rerica, notwithstandine the security
clearance reauirement. In fact, all bids received
were submitted on the stated period involved. lore-
over, unlike the cited case, the relative standing
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of kidders is nct changed because of the deolayed
performance dete. Tiers, Dencuesrd's low rnonthly price -
for the 5 monthe roerairirce in fiscal venr 12861, plus
the company's prices :ror the option vears, iz still
lower than CCI's ©id ovrices for the corparable period.
Thus, the IFR's bid cvaluation scheme wesg not
invalidated becausc of the delaved award.

Related to this ground of protest, CCI allecges
that the events surrcurding the extension of its
contract in October @ra November 1%80 should also
be seen as calling into question the relative stand-
ing of bidders. OSpecifically, CCI alleges that
during those months, the Rrmy rnaid CCI its cost for
full employee vacation benefits for the entire fiscal
year 1981 and that Danguard's bid still ccntained the
cost of 1981 vacation benefits for its own employces
when the award was made.  Since the Army has paid
1981 vacation costs aliready, CCI contends that its
bid should be adiusted downward by the amount of this
cost--thereby making CCI the low bidder. Alternatively,
CCI argues that the Arry should deduct the amount of
any vacation costs 3included in the Danguard bid for
fiacal year 1981 on the +nfory that the Army has
alrcady paid for these costs.

Assuming the accuracy of CCI's contentions
concerning these costs, the fact remains that it would
be improper to adjust CCI's bid for these costs under
the present I¥FB which does not provide for this adjust-
ment. Moreover, there is no way of knowinyg the exact
amount of Danguard's vacation costs which may, in
any event, have been absorbed by the companv as a
bidding strategy. Further, any attempt now by CCI to
offer a pricc reduction on its present kid nust be
considered a late pid modification which may not be
accepted. For all these rezsons, this consideration
must be viewed as spcculative and not affecting the
propriety of the Danguard award.

Interim Services

CCI also contends the Army used its own personnel
for the guard services during the interim period prior
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to the Dunocuard awaxd in violstica o
Manauerent and Cuacocot Circular o, cneraily,
we roegarda & Ginpvte over an aconoy decision to per-

form work in-house rather than to contract cut work
as one involiving o policvy mattoer to be reiolved
within the ervocative brinch and nﬁt by our Office.
Crown I~QL1P((T‘7 ; e, B=104AEQ5,

ly excoption to
thig generul will review a cos
comparison bequcn performinq work in-houre and con-
tracting the work out vhon the cost compavison s

invelved in a counetitive SOllCngTlOu iscued to
determine the cost of contractineg. Sce Croun Laundry
and Dry Cleancrs, Inc., zbove. The coxception voes

not dpply to Tunc circumstances here becausoe the IFD
was not issued to deternaine the ceost of contracting
the services out. Therefore, ve dismiss this basils
of protest and CCI's related complaint that this
in-house pecrformance unpﬂcosgariiy added to the
cost of the reyuived services during this period.

Accordingly, the prctest is dismissed in part
and denied in part.

Acting Comptroller General
of the United States
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The Honorable Charles i(icC. kMathias, Jr.
United States Senate

Dear Senator Mathias:

We refer to your expression of interest concerning
the protest of Carcer Ccnsultants, Inc., under invitation
for bids DABT39--80-B-0135, issued by the Procurement
Division, Fort Sill, Oklahowa.

Enclosed is a copy of our decision of today denying
the protest.

Sincerely vours,

Grealin,

Acting Comptrollér General
of the United States

Enclosure






