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”ﬁu THE ccnwp'rﬁlm.LFr—a GENERAL
DECISION } OF T"THE UNITED STATES )
WASHINGTON, n0.Cc. 20548
FILE: B=199040 DATE: January 16, 1981

MATTER OF: Seaward International, Inc.

DIGEST:

i e N il
Cance]latlon GF. 1nv1tatlon ‘for -bids
whlchispecified“name brafid® “companent
but did not]provide “orfequal" clause
is proper vhere equal product would
satisfy Governmént's mifimum needs and
where bidders who complied with speci-
fications would be prejudiced by award
to bidder who offered equal product.

Sé?%aré%inteé%aéﬁﬁggi,-Inc._(sggward)ﬁﬁbrotgggér
the cancellation of 1hv1tatlon5for Bids (IFB} N00123-
80-B~0640f§a small*buufhess set-aside, issiied by the
Naval; Reglonal Conﬁ;actlng Office (NRCO), Long; Beach,
Callfornlgﬁ ‘for four Fender Systems for Elevated Fon-
toon Causg@ays. The IFB defines each Fendering System
as consisting of five "Fender Cushion[s] 2F1, Samson
Model CF 410" and specified ancillary bumpers, padeyes
and connections. ‘

g“.ghe%ﬁﬁB fequlggé’ﬁﬁg%ggﬁe éghr gsnder S?gﬁégé be
"fabrlcated 1n?accordance§§1th Purchaseﬁnescrlptlon
PD: 2o4o—f553w-80 -17dated ;30 November '1979; and, Civil
Englneerlng Laboratory Drawzngs SK 9105 and SK'. 9106.
Note five’of Drawihg SK 9106 states that the fehder
cushion ‘shall be "Samson Model CF 410, Cylindrical
Marine -Fender."” The IFB does not contain a "BErand
name or Equal" clause. However, the Purchase Desc.ip-
tion includes a Standard Commercial Product clause
which provides as follows:

"3.3 Standard Commercial Product.

Fenders of the same classification shall,
as a minimum, be in accordance with the

requirements of this purchase description
and shall be the manufacturer’s standard
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cgamerc1al*product.‘ onal oL, better

féatures whichca care not Bpﬂclflcally g

proh;blted byzthls specificatlon but wnich

are agpart of the manufacturer s?standdrd

commercxal product,éehall be included in

the fenders being furnisheqd. A standard

commercial-product 1qﬁe§broduct which, has

been sold o" is cuxrently being offered

for;sale, ‘on the commercmal market through

advertisements or manufacturer's catalogs

or brochures, and represents the latest

production model." (Empha51s added. )

751 Y {* iﬁ}

5Seawa1d submltted w1th its pid a 1etter 1ndlcat1ng
its? 1ntent to =upply 1ts own fender cushion instead
of the- specleed brand name model. Seaward furthes:
stated that its ferder cushion was a standard cowmercial
product as défined in the Purchase Description and that
it met all IFB requlrements.

EH,ﬁA;tet ‘pid openlng ﬁ%bo 1nfof%%d Seaward, the low
bzdder, that its bid mlght be rejected as nonresponsive
for ifdilure to comply with the reguirement for Samson
Fender Cushions. ISevertheless, the procuring agency
procceceded with a technical evaluation of Seaward's
product. -

s At that poznt,‘Sea&gid pro§E§$%5§3ward ito’ aggﬁtther
bidder, contending.that its low’: bldwafergg a“product
equal*“o_thatﬁgﬁgc1f1ed‘1n the solic1tat10n andﬂ there-~
foreﬂ(was reqponsive. {That protest was subsequently
withdrawn W1thout prejudlce to relnstatement pendlng
an advance de0151on from oiur Office concerning this
procurement, which was to be requested by the Navy.
I‘g 10 %m : ‘

wThE tégﬁnioalgggaluaéﬁﬁh ofgihe Seawardﬁfender
cushlon revealed?that 1tg%§gﬁa recentlg&geveloped
commerc1al product equ1valent to the s Samson CF 410
model. Based on' that :£inding, the Navy,,rather than
requestlng an advance deciszon,‘determlned that the
IFB was overly restrictive because it required ‘Samson
cushions and, therefore, should be canceled, and the
requirement readvertised with revised specifications
permitting bidders to offer equivalent fender cushions.
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Seaaardkrelnaégged f%gg%rgdést and ‘How arqus

tha%“?evengyhough the Purchase Descrzption ‘and ; Drawiug
SK. 9106 spec;fg{Samson fenderﬁcushions w1thout any
pfov151on for%an "equal“*subetitute, the Standira
CommercialiProdiet clause permlts bidders to offer
standard commérnlal fender cushlous equal to the Samson
model. Therefore, the solicitation ‘was not restrictive
and 1t should be relnstated and award made to Seaward.
i§#% agree W%Eh“the Navy s, rggéing?of the. SOllCltatlon
agﬁgggulrlng b*dders topprOV1de Samson CF 410 fénder
cufugonsﬁ The B&;chase des;rlption andidraw.ng“clear
reéquiire {fhat brana. :isflus opinidnthat) the)Standard
CQAmerc1aluproduct clauee ‘does not permit the sibstitu-
t1on$of*other*fender cuanions, but rather adds the
Lequirement that! the ofSered fender system, including
Samson cushlonsf ‘befa’ standard commercial product as
defined in- the_clau - ‘ i A
Bt o s
Seéﬁggg‘cites Mathewso rporation’s iﬁ%a?ﬁ@
July 204&,1979 , 7% 2 CPDp40Hand}FuturaﬂCompany, BE =193704,
i ”v79‘ :‘PD 227,.in supportiof its
interpretatlon thaf the ahdard commero*al\produﬂt
clause here permlts bidders ‘to offer dev;atlous from
the re~"ired ﬂ?gﬁﬁ name. ‘Neither case supports that
propositlon.» Futurag lnvolved an entirely differXent
clause, andgMathewson involved the same clause but a
totally dlfferent iesue.

t: B
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tergalsod %iw“';fir?terprg{”ation&
bf&fg%erend”' oﬁgﬁggfa5%~tﬁ§{ because this
‘Fitation isfafemaligbisiness¥aatoa ;
E tantlally___nufactured by‘aA
est ?ESHggﬁﬁsﬁthaﬁ151ncegEne fender*éﬁgﬂﬁ
lsathgéﬁg&mary component orgar ' :
ofqaqéushlon manufactured by,Saﬁgbﬁ;%ag%prgﬁf u51ness,
would??iecludé?ﬂﬁﬁawagdﬁhnder a@gmall*business*set—aslde.
Thétefore, | +he rStandara’ 03ﬁ53*5?31 Producegblause ‘must
be . read‘ge arlow1ng other} cushiBﬂf‘ Howeéver,; component
parts manufactured by 'a Ilarge bu31nes ayabe specifled
by ‘a- $fall”bBusiness set-afide, providedsy hatia™
business ‘makes a significant contributlon tgﬁthe
manufacture of the end product.. Jazco Corporatlon,
B-193933, June 12, 1979, 79-1 CPD 411; Kinetic Systems,

Inc., B-1892146, Juiy 1, 1977, 77-1 CPD 5. With respect

el

'I’



B-199040 ; 4

o dlibisis A o Sl o AR

to: thisfbrocurement the IFa deflnltlon of the required
fendering”ﬁ??fem 1ndlcatee that fhigmanufacturer has
aﬂfigniflcantrrolewin theﬁproductiggmandﬁaseembly of
the end product.QﬁTherefore, the fact that thisgprocure—
ment "is:a’small Dusifiess set~aside“doea ‘not compel
Seaward' 8 1nterpretation of kle Standard Commerclal
Droducgﬂclause. QIn any event” 1fySeaward is correct
and ‘a. small bu51ness bidder c‘fer;ng Samson cushlons
would. not be eliglble for award, thar ‘would clearly
render“hhe IFB defectlve, siiice any: ‘bidder offering
the speﬂlfled brand name would be’ automatically
lneligible for award——an absurd result.
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-FinalxvaSeaward‘c1tes several negotlated procure-
menLa 1n Whlch, At ‘eontends; we Ffouna. that award could
proper&y be madéggégoffgrars offerlng equivalerts ‘to
requf?Ea brand names,eﬁ?ﬁ”%hough!noﬁgoqgequaf" ‘Elause
was | included 1n the requeet”foryp*oposals. While all
Of ‘tHoSercaTes 1nvolve other 51gnf?icant c1rcumstan es
that dlstlngursh”?hem from thlS case, ‘we £hink that
the {fact that: they all.lnvolve negotiated?brocurements
1335uff1c1ent £o render themﬁlnappllcableshere. "
Generally, negorlattenprqgurements areéfleszble cndﬁgh
to¥permit the?00n51deration for award of ofrers which
'1n1t1ally appear toﬁ?ev1ate from the request fqg‘pro—
posals, but whlch can ultlmately be ‘shown. to meet the
essential requlrements.q Oon thehother hand,- a bldder
in an adVertised procurement muet in its bid offer to
meet, in every way, the: requ1rem°nts stated in the IFB,
or risk immediate rejectzon of its bid as nonresponsive.

Thegbrandﬁégﬁe»speczflcgﬁggﬁ 1n,the absegee of
a provis;on permlttlngizhe subsrliutlon oftan .equal
product which would have, in fagﬁ satlsfled the
Government's actual needs, rendered the IFB overly
restrictive. Colon1al Ford TruckiSales, In¢., B-121320,
May 12, 1978 78-1 CPD 370 47 Comp. Gen. 175 (1967).

- a '

,Contraaging offlcers have’ﬁm§§3“3136§e3T§g§?y
powers to- reject all blds and - cancel .a solicitation.
However, cancellatlon of 'a SOllCltatIOﬂ after bid
prices have’ been exposed could adversely affect the
competitive bldding system. Therefore, a contracting
officer's decieion to cancel a solicitation after bids
have been opened must be warranted by a compelling
reason. Englneering Research, Inc., 56 Comp. Gen. 364
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(1977), 77-1 CPDL 196; DAR § 2-404.1(a) ard (b)(i) (19276
ed.).
KR e

g?w fhe uaelof an mhadnﬂua+e, ambiguoua OT;OtherWISL
deficientrspeciflcatlor ¢..not “necessarily™ 'a compelling
reason“to cancel dn IPB and’ readvertise where ‘an award
nnder ‘the: sollc1tatlon as 153ued would serve the actual
needs. ‘Gf ‘the Government and;would not prejudice the
other bidders. GAF Corporatlon, Minnesota Mining and
Manufacturing#yompany, 54 Conp. Gen. SB6 (1974), 74~1
CPD 68. ;

. : \i\ . ";H

o The‘¥§%%%d¥1n610=tes that otherrbldders,ln cg§§11ance
w1th the ;FB restr;ctlons,,offered standard commerc1a1
fendpr systems equ1pped thh Samson’ ‘cushions. S;nce
all bidders; dld’not big on the same’ requlrements,‘it
would“be prejudicial ‘to ‘thcse who submitted respon51ve
bids to award the contract to Seaward, whose nonrespon-—
sive bid would satisfy the Governmerit's need. Canadian
Commercial Corporation, B-196325, July 28, 1980, 80-2
CPD 70. Therefore, cancellation of the IFB was proper.

The protest ig denied.
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For the Comptroller General
of the United States





