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THE COMPTROLLER GENERAL
OF THE UNITED STATES

WASHINGTON, D.C. 20548

DECISION

FILE: B-195729 DATE: November 6, 1980

MATTER OF: Cummings Brothers Electric Company, Inc.

DIGEST:

lgequest for rescission of contraqéjdue to
contractor's alleged duress in eXecution
of contract (to avoid forfeiture of bid
bond) is denied where record shows that
agency made lawful award under solicita-
tion's award provisions.

°

This is a claim by Cummings Brothers Electric
Company, Inc. for rescission of a contract awarded
Cummings by the Department of the Air Force under
invitation for bids (IFB) No. F31601-79-B-0006,
issued by Pope Air Force Base, North Carolina.

Cummings bases its request in essence on a theory of
duress, alleging that the contracting officer improperly
deleted two work items from Cummings' award for which
the Air Force purportedly had sufficient funding; as

a consequence, Cummings states that it accepted the
contract only to avoid forfeiture of its bid bond.

For. the reasons set forth below, we conclude that the
record fails to provide a basis upon which to authorize
the requested relief.

The IFB's bidding schedule provided for the quotation
of prices on a "basic bid item" and each of six "additive
bid" items, and specified that award would be made 'in
accordance with Provision No. 17 of the IFB, setting
forth the standard "Additive and Deductive Items (1968
Apr.)" clause of the Defense Acquisition Regulation
(DAR) . a

'Prior to the opening of bids, the contracting officer
stated that funds were available for the project in the
anmount of $550,000. When bids were received and opened,
Cummings submitted the low bid of $522,720 on the basis
of the base bid and all six additives. Accordingly, a
contract was prepared for the award of the base bid and
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T ’all sixradditives, and was forwardedto Headquarters,
zMilitary Airlift Command (Hg. MAC/LGO}% for -approvals.

(Provision No. 80 of the IFB provided that if:the pro-
posed award exceeded $100,000, the contract was  subject

.to the written approval of ‘the ‘Secretary-of the Air

Force or his duly authorized representative, and
would not be binding until approved.)

’10n*the‘same'date the contract was forwarded for
approval, a message was received from Hg. MAC/LGO

~authorizing award of a contract "in.the amount of

$469,853, the amount of Cummings' bid for the base
bid and only theg first four. additives. Conszquently,
a modification was prepared deletlng“tnt Agrich and
sixth additives, and forwarded.to Cummings for
acceptance.

'éCu@mings objectedy ‘pointing out-the funding.;announced

‘;prior;LO'bid*openingL($55ﬂ;060%y@xCEeded*it5‘bid»for the
basicitem . plus all-six-additives, and. contending that

it was therefore entitled to "an award which included . .7
all six. additives. -Cummings arqgued it should not. be .
compelled to accept an award which deleted the fifth and -
sixth additives because its profits would be unfairly .
diminished and 4t would. suffer problems witiv its sub-

.contraetors and :suppliers.  However,. as previously indi-

cated, Cummingsiaccepted the -modifiedsaward-to avoia
forfeiture of its bid bond. t

*In order to receive relief undew & theory. of. duress,:
a contractor must demonstrate, inter alia, a wrongful . '
act on the part of the Government. See Paccon, Inc.,
ASBCA No. 7890, 1963 BCA 3659 (1963), and discussion
therein. . In the instant case, the legality of the Air
Force's action must be determined in liyht of Provision.
No. 17, supra, which controls the determination of the
bidder selected for award and the basis upon which
the award may be made. In pertinent part, that

. provision speci®ing,




A B=195779 | 2

CTo%phe lowsbBidder «Ior. purposes. of awaru

.shall be the conforming responwsislc

‘bidder. offeringy the dZow aggrejate amount
. for. the first or base bid items, plus
, : or minus (in the order.of priority
| . .listed in the schedule) those additive
b ~ . or deductive bid items providing ‘the

. most features of “the work within the
" funds determined by “the Government to
» , be available before bids are opened.
! * * * After determination of the low s
' bidder as stated, award in the best S
i .~ ..interegts of the. Government may be
: made to him on his baserbid:and any
' ~combination of his additive or

B ' deductive bid for which funds are
P .. determined to be available at the
[, -

T ——

n‘;ﬁtime of the award * . * *,%© :(DEmphasis , - \ S
_added. ) : -

k o -+ ¥ Bidders were “thereby placed -on motice“that as the -~ 5

L result of possible changes in the amount of available v
funding between the date of bid opening and the date of

= - award, the award would not necessarily include.all of

i o the additive: items that formed the basis for-the deter-

T S &% . mination of the awardee, .and that .thc. . Covernmerr: reserved

- Cn the legal right to make-an—award. for a.lesser number ol

r additives. 1In this instance, .the Air Force advises that
prior to the granting of hiyher approval .(which Provision

‘ : 80 made a conditiocon precedent to a legally valid award),

| T tfunds were deternined available only for Cummings' basic T2
item plus the first four additives. B

x We therefore conclude that. the Air Force's award e
e ‘was "legal” ana valid under the terms of Provision 'No. 17, - e
supra. Since the Air Force acted within its rights e
established under the IFB, Cummings has failed to show R
a violation of contractual rights that would entitle it
to the requested relief.

i S e O The regues bty ior rescission is denied.
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For the Comptroller General
of the United States

h;"‘. fm/:@_.z-u Crf”

M .





