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THE COMIPTROLLER GENERAL
OF THE UNITED STATES

WASHINGTON, D.C. 20548
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DATE: Augu/slé/z‘l 980

MATTER OF: CDM-Water Resources Engineers

DIGEST: Because the Government received the benefit
and has ratified the transaction, payment
may be made to a contractor for supplemental
research services provided in connection with
Government project even though written contract
amendments were never issued. Appropriation /4<EK3CD///G
available at the time basic contract was exe— :
cuted, not current appropriation, is chargeable.

A Department of the Interior certifying officer has requested
our decision on the propriety of certifying a voucher for payment
of $15,000. to CDhM-Water Resources Engineers (contractor) for research
services pursuant to an agreement with Interior's Office of Water
Research and Technolcgy (Interior).

The contractor's invoice cites a purchase order issued by Interior

" on November 23, 1979, Contract No. 14-34-001-1400, as the basis for

the $15,000 charge. The purchase order provided for development of
ecologic models of Puget Sound and its adjacent waters and was issued
by Interior pursuant to an October 9, 1979, interagency agreement with
the Environmental Protection Agency (EPA). Under that agreement EPA
agreed to reimburse Interior for contract costs up to $15,000. Although
Interior may pay the contractor for its services, we do not think that
under these circumstances a transfer of funds from EPA, as provided

for in the interagency agreement, will serve any useful purpose.

The November 23, 1979, purchase order sets out, in general terms,
the scope of work and the budget for the project and states that the
work provided for was to be accomplished prior to December 31, 1979.
Pursuant to the interagency reimbursement agreement between Interlor
and EPA, EPA agreed to fund $15,000 (100 percent) of the prOJect on
a reimbursable basis. Interior was to aduninister the contract as a
follow-on to ecological lake modeling work done by the same contractor
under a prior Interior contract. Although the interagency agreement
was ‘signed by EPA on October 9, 1979, (fiscal year 1980), the appropria-
tion citation refers to a fiscal year 1978-1979 appropriation.

The certifying officer states that his uncertainty as to the
propriety of paying the contractor's invoice arises from the fact

that Interior and EPA had concluded a similar interagency agreement
in February of 1979 for the same amounts and purposes. That agreenent
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had been submitted to him by the Office of Water Research and Technology

with a request that he pay the contractor and obtain reimbursement

from EPA. The interagency agreement in question, according to the Office

of Water Research and Technology , involved "an add-on to our contract
with Water Resources Engineers (14-31-0001-9056)." The so-called -add-on
was in fact a new contract between Interior and the contractor, effec—
tive September 1, 1972. Like the October 1979 interageﬁ;y agreement,

the February 1979 agreement provided for the transfer of $15,000 of EPA
funds to Interior to enable Interior to pay the contractor for services
rendered EPA. ‘

Although the certifying officer established the reimbursement
account as requested, he notified Interior's administrative manager
that the 1972 contract had been fully paid and closed out several
years earlier and that only costs incurred on or after October 1,
1978, could be charged to the fiscal year appropriation cited in the
agreement. This chain of events, combined with statements in internal
Interior correspondence, led the certifying officer to conclude that
the current contractor's. invoice, dated December 19, 1979, was for
work performed many years ago. Accordingly, he submitted the invoice
to this Office for advance decision.

In response to our informal inquiries, the contractor and
Interior contracting officials confirmed that the services in ques-
tion were indeed rendered several years ago and that the parchase
order ‘and invoice now presented for payment do not cover any new
services. The EPA technical project officer, however, has informally
confirmed that the contractor performed the work contemplated in con-
nection with the modification with the full knowledge and acquiescence
of EPA, that the work was satisfactory and that EPA benefited from it.

We note also from the documents provided us that the contractor
submitted an invoice showing the $15,000 "Extension Amount" to £PA's
contracting officer on December 13, 1974. The invoice was for
"Professional Engineering Services in connection with contract lo.
14-31-0001-9056, 'Ecologic Modeling of Puget Sound and Adjacent -
Waters' during the period September 30, 1974 through Octcber 25,
1974," and listed a total amount of $10,546.82 for the described
work. The invoice alsoc showed a balance due under the referenced
ocontract, after addition of $15,000 as the "extension amount," of
$13,899.66. Finally, the invoice is marked "Approved for Payment
$9,446.48." The approval is dated January 22, 1976 and contains
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an unsigned signature line under which is typed "James E. Ross,

Ass't Contracts and Grants Officer." Prior to this approval,

EPA, by letter dated April 23, 1975, had transmitted the invoice

to Interior. Interior notified the contractor by letter dated

February 11, 1976, that the final technical completion report for -

the contract had been received and accepted. Payment- for the additional
work was mever made, however, presumably because no formal amendment
documenting the validity of the contractor's invoice was.ever prepared.

The contractor's right to payment in situations where he
provides services without proper written contract authorization
depends on whether the Government has received a benefit, and whether
the action has been expressly or impliedly ratified by an authorized
contracting official of the Government. B-183289, December 3, 1975;
B-181038, May 16, 1974. Where the Government has both benefited from
and ratified the contract, payment for prior services may be rendered
either under the unauthorized contract on a guantum meruit basis, that
is for the reasonable value of the work performed (40 Comp. Gen. 447,
451 (1969)), or pursuant to the later ratified contract for the contract
price (58 Comp. Gen. 789 (1979)).

Here, where the contractor rendered unauthorized services with
the full knowledge and acquiescence of Government officials with actual
authority to do so who acknowledged the benefit and attempted to obtain
payment for the contractor by issuing subsequent procurement documents,
there has, in our opinion, been implicit, if not express, ratification
of the contract. Accordingly, the contractor is entitled to paymant
for the amount of additional services actually performed during the
period covered by the informal contract extension. (Compare 42 Comp.
Gen. 179 {1962) where we authorized payment of previously withheld
amounts to certain gas companies since the companies were not parties
to the Federal Government's claim against a State for reimbursement
of erronecus tax payments.) As indicated above, the cost of additicnal
work documented in the December 13, 1974 invoice was $10,546.82, of
which $9,446.48 was approved for payment by Interior. In the absence
of additional documentation that more work was performed, payment
should be limited to the previously approved amount.

i

There remains the question of the proper appropriation account to be
charged with the payment. Under 31 U.S.C. §§ 665(a) and 712a (1976),
the only proper appropriation to charge would be the fiscal year appropri-
ation current when liability for the payment arose. Thus, when a contract

‘price is adjusted pursuant to the "Changes" clause in the contract and
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the changes or contract modifications do not fall outside its general scope, -
the price adjustment must be charged against the appropriation current at
the time the basic contract was executed. 56 Comp. Gen. 414 (1977); 55

Comp. Gen. 768, 773-74 (1976). '

Here, it appears that the contractor performed the supplemental
work in accordance with an agreement entered into in accordance with the
"Changes" clause of the 1972 contract with Interior. ’?hat clause provides:

"4, CHANGES

The contracting officer may at any time by a
written order and without notice to the sureties, if
any, make changes within the general scope of this
contract, in the statement of work and services. If
any such change causes an increase or decrease in the
estimated cost of, or the time required for performance
of, this contract, or otherwise affects any other pro-
vision of this contract, whether changed or not changed
by any such order, an eguitable adjustment shall be made
(a) in the estimated cost or the time for completion
of the contract, or both, (b) in the amount of any
fee to be paid the contractor, and (c) in such other
provisions of the contract as may be affected, and
the contract shall bc modified in writing accordingly.”

Although the contract was never modified in writing it is clear tiat
the addit.onal charge arose from changes to the 1972 contract. In EPA's
November 20, 1974, letter to Interior approving the changes, the project
officer stated: : '

"In the letter of Donald Evenson to you, dated
October 4, 1974, WRE Incorporated requested a number of
changes in the final completion status of the Puget Sound
Ecologic Model Project (Contract No. 1431-0001-9056
{C-2044-X)). I approve of the changes requested by WRE."

Further, the December 13, 1974, contractor's invoice approved by EPA
includes the $15,000 "extension amount”" in the total cost-plus-fixed
fee for the referenced contract. :
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It also appears that there is no question as to whether the supple-
mental work giving rise to the increased cost fell within the general
scope of the original contract. 1In a letter dated September 17, 1974,
the contractor notified EPA that the funds provided for the project by
the original contract were insufficient to achieve the goal contemplated.
The contractor then set out a revised proposal which would substantially
meet the contract requirements if EPA would commit an additional $15,000
to the contract:

"The proposed plan of funding will afford us
the opportunity to significantly increase the quality
of our product over that attainable otherwise [that
is, if the contract were terminated without committing
additional funds]. Although the calibrations will
still be necessarily reduced in effort compared to the
original contract, other products would be nearly equal
in scope to that originally intended."

We conclude, therefore, that the payment in question is for work
which fell within the general scope of the contract and did not represent
a new undertaking. Accordingly, since the Government's liability to make
an equitable adjustment in the contract price may be said to be founded
in the "Changns" clause of tbhe 1972 contract, and since Interior, not
EPA, is contractually bound to pay the contractor, payment should be
charged against Interior funds available for payment of valid obllgatlons
of the time the original contract was executed.

While EPA apparently still is willing to reimburse Interior for
the additional amount, we think the legality of transferring EPA funds
to Interior in the circumstances is uncertain. Section 601 of the Economy
Act of 1932, as amended, 31 U.S.C. 686 (1976), in effect prohibits agencies
other than those specifically so authorized from obtaining interagency
sexrvices to be procured by contract. EPA is not one of the authorized
agencies so the interagency agre=ment here, if it is an Economy Act
transaction, is unauthorized. The Ecomony Act does not prohibit EPA,
if it has statutory authority to do so, from entering into jointly bene-
ficial projects with other agencies requiring services to be procured
by contract, but we have held that the Act will continue to apply with
respect to the requisitioning or provision of interagency services
to be procured by contract where such services are of benefit only to
EPA, the requisitioning agency. 52 Comp. Gen. 128 (1972).
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The interagency agreement was entered into under authority of the
Federal Water Polluticn Control Act, as amended (33 U.S.C. § 1151 et
seq. (1976)), one of EPA's basic authorities, and the Water Resources
Research Act of 1964, as amended (42 U.S.C. § 1961b (1976)), administered
by Interior. The agreement states that the purposes of both Acts would
be served by the participation of Interior and EPA in the project.
Notwithstanding this assertion, it appears from the record that Interior's
interest in the project was largely satisfied by the time arrangements
were made for the EPA follow-on portion of the contract. Indeed, we
can find no indication that Interior had a need for or penefited from
the additional work it subsequently contracted for in EPA's behalf.
Accordingly, the legality of the agreement to transfer funds to Interior
to cover the cost of the contract is subject to question on this record.

In any event, however, even 1if the agreement were proper and a
transfer of EPA funds to Interior were authorized, only prior year funds
of EPA would be available for the transfer, for the reasons discussed
above. Since such an adjustment would not affect the availability of
either EPA or Interior funds for present obligation, we see no purpose
to be served by such a transfer.

| /;énn., I Co CLeon
Tor the Comptroller General
of the United States






