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DIGEST:

Protest allegation raised after bid

opening that procurement should have

been set aside for small business

concerns is untimely under GAO Bid

Protest Procedures and not fbr con-
~sideration.

Horne Health Care, Inc. {(Horne) protests the
award of a contract to National Health Services (;¢6%69952;
(National), by the Department of Health, Education
and Welfare, Occupational Health Services (HEW) under

solicitation No. 80-8. _ - ﬁ%@éﬁﬂ?l_

Horne contends that it is current administrative

.policy to award this type of contract to small businesses,
and that the award to National, a large business, violates

this policy and is discriminatory.

prd : W :

7The apparent basis for protest Ws HEW's failure to
set aside this solicitation for small business concern§(
Our Bid Protest Procedures provide that:

"* * * protests based upon alleged
improprieties in any type of solici-
tation which are apparent prior to
bid opening * * * shall be filed
prior to bid opening * * *_ "

4 C.F.R. §20.2(b){1) (1980).

z/gince the protest involved an alleged impropriety in
the solicitation which was apparent prior to bid opening,
it should have been filed prior to that date. The pro-
test, however, was not received in our Office until after
bid opening; consequently, it is untimely filed and not
for considerationg'g General Fire Extinguisher, B-198079,
March 28, 1980, 8U-1 CPD __ .
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We point out, however, that while it is the policy
of the Government to award a fair proportion of purchases
of supplies and services to small business concerns, there
is nothing in the Small Business Act or applicable regula-
tions which mandates that this particular procurement be
set aside for small business. Rather the decision whether
a procurement is to be set aside generally is within the
discretion of the contracting agency. Instrument Control
Service, B-194503, April 30, 1979, 79-1 CPD 299.

The protest is dismissed.
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Milton J. Socolar
General Counsel






