" DECISINON

g5y T

tr p
THE COMPTROLLER GENI.'H]\L
OF THE UNITED ETATES
WASKHINGTON, O.C. 20548

110716

FILE: B-195445 DATE: October 29, 1979

MATTER OF:

E&T, Inc.

DIGEST:

IFﬁﬁLet blqﬁoégmiﬁgﬁdate?Es uln&ll,
lglgz Amendment tot IFRBL mlatakenly
contained bldgbpening dqte ofﬁhugustﬁll,
1979% Procur1ngiact1v1ty sent correctlve
telegsgms and confirming copies ‘torall
prosgsgtlveubldders when ltapecawé%aware
ogﬁerror:B‘days 'Prior¥FoTulygl1 opening.
Protester;: whichiallegedlx&receigggﬂ&ﬁﬁ
telebrbm only 2 days-beforefibid¥opéning,
and three‘of 34 otherqprospectlve\bldders
ing.”? Agency

refisal to*delay was notTlmp'oper since
all bidders: were treated falrly\and "

equally, and’adequate’ ccmpetltlun (two

bids) and reasonable price were cbtained.

Theﬁhufﬁr@l&%ﬁr%rs’ of m (Corps)’f‘uéﬁed
1nv1tat10n for. blds (1FB) DACWl?iQQ E“b039#for ¢anal
deepenlng and structure?addltlon

‘as part of theﬁcon-
t1nu1ng constructlon ofsthe central eﬂg southernk
FJorlda flood control pro:ec The IFB Sp901fled
July 11, 1979r as ‘the bid~ openlng date. Amendment
number . 1 ‘to the IFB, datquguﬁagZQ, 1979, contained
a’ typograph1ca1 error, by gsﬁtlng forth August 11,
1979, as’” ‘the date Ffor bigd’ openlng. E&I, Inc. (E&1l),
the"protester, received’ amendnent number 1 on July 2,
1979. The error was’ called to the Corps' attentic:
on that date. "On July 3, 1979, ‘the Corps sent
amendment number 2 by telegram-to 34 prospective
prime contractors, affirming July 11, 1979, as the
correct date for bid opening. Confirming coples
were mailed to those firmz on that day.

E&l allegedly received amendment number 2 on
July 9, 1979, 2 days prior to bid opening. (The
telegraphic request to the Corps for postponement
of bid cpening advised that amendment number 2 was
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received on‘July 5, 197 .} 'B&I and three 6&&5: firms

rqquested ‘that th2 Corps extend the bid opening date.
y1e Corps -denied the requests. Bids were opened on
July 11, 1979. Two bids were received. The low bid
was $348,000 or 17 percent above the Government estimate.

E&T subseqﬁ%ntly protested to our Offlce that it
did not have adequate ‘time to prepare its bid. The
Corps does not intend to award a contract during the
pendency of E&I's protest.,”, ,

x4 é&‘—. & i,

Tﬁe Cg?%E recommendswthgﬁgb&iis1protesr&be deéﬁed
The Corps po1nts“out”that {Aligust 11, 1879, weé%a Saturday,
and E&l: asfgﬁ!bxperféﬁﬂgﬁ Bidder ‘&hould have . _Known that
the 'Corps néver opens. bld onﬁsaturday;S Morécver, the
August 11, IQ79 bid openlng date was ‘net marked with an
asterlsk, 1ndlcating a change to the 'IFB. A1so tke
Corps, c1t1ng prior dec151ons ofsour Office, contends
that Fall o1dders were tréated equally, there was no
1ntent to preclude E&I from blddlng, the risk of non-
recelpt ‘or late rECElpt of an améridment "is on ‘the
bidder; two firms in the{came ‘locale as E&I submitted
responsive bids, which indicates that bidders 'had
sufficient time to prepare their bids; and adeguate
competition and a reasonable price were obtained.

.. , B&I, on*the other hand, asserts thatilt dig not
notlce the lack Tof an, asterlsk ‘or that Aagust 11, 1979,
fell on a: ;Saturday. - At any rate, the construction
1ndustry works on Saturdays, there is nothing irregular
about .a Saturday bid.opening date. Also, four bidders
were precluded from bidding because of Government error.
The protester reasserts the fact that amendment number 2
was received on Juvly 9, 1979,

The record is anlear on whether adequate time
was available for E&I'to prepare a bid. The date of
the protester's rec2ipt of amendment number 2 has not
been firmly established. Also, there is no evidence
of record as to when the two responsive bidders

received the lorps' corrective telegram.

The Corps' position that a prudent bidder should
have suspected that August 11, 1979, was not the bid
opening date is borne out by the fact that several
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bidders suspected a m;s§£?%q§§% oontacted ‘the Corps
congprnlng ‘the. date setﬁfor bld openlng after réceiving
amendment numberigﬁﬁ When the mistake was brought to
the Corps‘ attention; the™ Corps "immediately d1spatched
telegrams to all«prospective”bidders.w The telegrams
called@ bidders’ attentlon%to the mistake and reestabm
lished"July 11, 1979, ‘as;the" bid opening date. We
think_ that the Corps'?correctlve action and the sub-
sequent -Frefusal to extend opening were reasonable since
only fnur of 34 pot ential bidders requested tha~ the
bid open1ng date be extended

. Even assémlnggtnat E&Ighad!1n§§¥fic1ent b1d
nreparatlon time’ due-to Government error, the. rules
applf?ﬁble torthlsxtyp SPOL, caséighpport ‘the Corps'
position. 1In” ConpuSerJ@VﬂawlgggpS. January 30, 1979,
79-1 CPD, 63, we sustainedithe contracting officer’s
refusal to extend the’ clos1ng date, citing 52 Comp.
Gen. 281 (1972}, 'on the fo]low1ng basis:

A" * i+ 'The prgﬁﬁtemegglggtlvity
drscharges ISt Tesponsibility. Wl when "1t
issues and dlspatcheskan amendment in
sufficient:@hme“to permit#all the ‘pros-
pe@?&ve blddersgglme towcon51der such
1nformation in submlttlng .their bids,
notw1thstandlng‘the fortuitous ioss or
delay of:a partlcular individual's copy
of the amendment._ The risk of nonreceipt
of invitacions and amendments thereto
is upon the bidders. * * * -

"o

"We ha%%waf%ggﬁ51d thatgthézpro—
prlety;of ‘A partlcularﬂgiocurement must
be determ1ned§from the'l overnmentqb.
point, of? *VigHyupon thé“basi"f:§ whether
adequate comoet1tlon ‘and reasonable
prices wére ‘obtained, not updn whether
every" p0531b1e ‘prospective bidder was
aff&ided an opportunlty to bid. B=147515,
January 12, 1962. . While it is unfor-
tunate that your ﬂddreSa was notarorrectly
recorded on the bidders list we do not find
anything in the-record to indicate that the
error was other than an inadvertent mistake,
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or thal lt Jgs?ngasioned by anyiﬁelxberégi
attempt on ‘the part,of the procurlng person-
nelito’ exclude you“rom part;cfﬁ%tlnq in the
procurement.ﬁgln such c'rcumstances,,although
we recoqnlze;the resultxng hardshlp which may
be experlenced by yourﬁflrm, it has been our
cons;stent p051t10n ‘¥Hat "the nonreceipt or
delay in receiving bxdot: documents by a
prospective bidder ddes rct require cancel-
lation or amendment'oz the invitation.
34 Comp. Gen. 684 (1955)
fﬁé same rﬁles ?ﬁ%fy wherp pro pectf?% b:dders are
precluded ‘£rom* competlng ‘for awarda‘Because oJ the
fallure to*gecexve“a material anendment or even the
solicitationa Gee*Kennedy van and Stoérage Company,

‘Inc., B-189220 “August 19, 1977, 77-2 CPD 130;

Check Mate Indugtrles, Tne., B-194612, June 12,
1979, 79-1 CpPD .77,

'''''

: Based on' the record before us, it appears that
all 'bidders were treated fairly and equally and
adequate competition (two bids) and a reasonable
price were cbtained., Therefore, we cannot object
to the contracting officer's refusal to delay bid
opening.

The protest is denied.

LLLIE;\ C} €;FT4

For The. Comptroller General
of the United States





