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THE COMPTROLLER GENERAL
OF THE UNITED BTATES

WASHINGTON, D.C, 20548

DECISION

FILE: B-195482 DATE: october 16, 1979

MATTER OF: Baggett Transportation Company

DIGEYT:

1. Source’ of frelght rates and charges
on original carrier bills presented
to Government for payment before audit,
not determinative of Government's
obligations at law.

2. chernméﬁt' gpfgblllty dlrectly to o
carrlerifor payment of, frelght charges
for tran5portatlon»of Forelgn Mll*tary
Sales (FMS) shipmeénts under Government
bill of "lading (GBL} contracts, presumes
benbflt of Section 22'rates accrues to
United States. True'Transport Inec.,
B-190739, March 30, 1978.

V3. Where two publlshed chargeq (tariff and
tender) are equally applicable to same
FMS shipments, Government entitled to
lower tender rates.

Baggett Transportatlon Company (Baggett) requests
review of action-taken: by «the Gen=ral SEIVlCES Admin-
istration (GSA) in which $18 142.98 was deducted from
other moniec due the carrier. See 49 U.S.C. 65(b)
(1976) and 4 C.F.R. 53 (19’8)

&;%;"GSA states that Bdﬁbgttftransported 71 Fcre;gn
Mllltary Sales (FMS) bhlpments from® varloustovernmwnt
depots to- numerou= other p01nbs"w1th1n the Unlted
States, for & port. Sce the Arms Export’ Control Act,
-22§uTs.c. 2751 (1976;. THe, Governmentipaid thel;

shovard,
calrler s:bills "’ uoon pre:enhatlon, as, requlred by
4% U.S.C. 66(a).% GSA's audit determlned that. Baggett
collected overcharges on all of its bllls. Deductions
were made to recover the overcharges colleécted for
transporting 30 shipments of explosives, ammunition
and other hazardcus articles, while similar action to
recover $17,429.07 collected on the other 41 shipments
is being withheld pending disposition of this review.
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. Bach shlpment mgﬁeq on a Government bill ogﬂ.
lading (GBL): between July and December 1977.. Baygett
applied commerc1a1 ‘fariff rates,. ‘billed the Government
on that basis, .ind was¥paid. . Following ‘our decision
of March 30, lB?BQ,B 190739,'to True Transport, Inc.,
GSA detadrmined that Jower rates contalned ir Baggett's
Section 22 Quotatlons»wern ‘applicable. 49 U.S.C. 22.
We cannot agree witthaggett's contention that the
facts here are’ materrally distinguishable from the
facts in the True Transport case.

e In thekTrﬁg f??ﬁﬁ?ﬁ%%*@ﬁ%e GSA's r§§ort showed
tpat_;gewgbipments were transportedipn#GBLs, that ‘the
services’. .were erformed solely for theﬁpnlted States,
that" the,carrler bllled tbeEGovernmentzfo-flts services,
and "that thefcarrierh s paid By fthe® Governmentj’ On

! hat record wexroundﬁthat Lhevlower rates? contalned

1nﬁTrue Transpért's SectloanZXQuotatlons were': appll—
cable fo those=shlpments Bedause ‘the’ Unlted States
recelved the entlre beneflt’of the; tranqportatlon
servzoeeﬂ we’ generallf suSLalned GSA's action, holding
that Trie had falled to carry its “Burden of producing
clear and convznc1ng contrarg ev1denoe that would prove
that the¥Government did not bear®the cost and receive
the entire benefit of the 1ower rates.
ﬁg?rue s*%ontentlon, that,gnderfthe 1mplement§ﬁﬁin
nf ¢33£E§§ program by, the-Department‘ofJbefen§£L(DOD),
thern;ted«Statesewas merelv perfolmlng avreimbursable
servﬁ%@ FOrEEMS 4 CUSTOMETS , as*oﬂﬁ??ﬁeredalqﬁkhe light
Of#apRepOLE Lo thejsecretaryRoriDetanse gﬁtltledQ%
I;provementéﬁAréﬁNeed@ﬁf§d‘Eulfﬂﬂhecoverﬁf?gﬁspon.utlon
And?OtherlDellveryACcstsﬂUnderlThe.Forelqn Hllltarz-
Sales Program, LCD—=77-~ 210,AB =165731 fAugusttlQ, 1977,
whlch found that FMS customersgwere not fully relmburs-

44444

costs. Further, we* noted ‘that¥a bulletln 1ssued bx@
‘the Amerlcan Trucking Assoc1atlons, JIne. (ATA)”Gdated
Jdily 7, 1977, and referred to" by True, simply published
what purported to be DOD's pollcy ‘that Section.22 rates
were not applicable to FMS shlpnents. That Bulletin,
No. 155, reflected DOD's intructions to its components
to annotate the face of GBLs with the term, "FMS ship-
ment," or similar words that would suggest DOD's policy
that Section 22 rates were not applicable.
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Baggett preseété%several argumghts For its
assertion that the Truch Transport decision does not
apply to the FMS shipments handled by Baggett.

i éﬁgagge¥%§§§%%%sents as a, mater1a1 g%%tintéion from
the PrUGRTFanSpoOr.E case%the fa that Baggettggflglnally
bllled the“Government on the basis of the hlgher 'rates
containegd in, ltsiﬂommercral tgrrf{s, where aTruéﬁhad
billed :the Governmentton*the baéggﬁbf the" 1ower Sectlon
We&do not agreeﬁW1th?Baggett's“assessment of
the@ha+°r1a11ty~of thlS dlstlnctlon.q The source’ ‘of
rates {taTiffrior. tender)%and chafges’uséd; By a*ﬁarrler
on lts or&glnal bllls presented to. the Government Fdoes
not determlne the ‘Government's obllgatlon for . payment
at: law. dhether derlved £from a Sectisn. 22¢tender (as

in. True,mransport) or from.a tarlff (asﬁhere), the.

'materlal facts. in both égées are that the carrler@bllled

5 "x?u

"the Unlted ‘States for 1ts ‘services; and was pald from

appropriated funds._kBaggett, as True, “Looked to‘the
Government for payment, which it was entitled to. do
underﬁthe ‘+3¥ms of 'the GBL. And appropriated funds are
utilized in FMS procurements. See Procurements Involv-
ing Foreign Military Sales, 58 Comp. Gen. 81 (1978),
78-2 CPD 349,

X J

Bagqett s argument tgat the Arms Export “control
Act,;22 U.s?c. 2751, requlres forelgn governments to
reimburse the United States for all contract costs was
raised by True.” In the light of our Report No. LCD-
77-210, we considered it insufficient evidence to
establish that the United States did not receive the
entire and direct benefit of the special rates.

The next three gronnds relate to conduct by DOD

§on 1Reference rs madeﬁ%y g%ggettbto annotatlons made
by DOD in Lhe 1ssuance of’*hree representatlve GBLS
whlchiallegedly ‘are, 1nd1cat1ve of DOD's intention: that
Section 22 rate57were ‘not appllcable.l In the "MARES"
section of GBL No. M~6004281 is the ‘annotation, "FMS

. CASE NO: ULJ"; the annotation "M/F: FMS CASE NO. WNL"

appears on continuation sheet 2 of GBL No. K-3030325.
We fail to see where these annotations are any
different frow the one in True Transport.
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This is the annotation on the third GBL,
No. M-~6005908;

"FOREIGN MILITARY SALES SHIPMENT
SECTION 22 DOQES NOT APPLY"
’v’j"&%! I e

Although 11terally dlfferent, the annotatlonwls not
materla“ly dlfferent*from the .one anTrue PEansport
bégghseqit(51mply reflects “tHe - 0p1nionﬂof the Acting
General Counsel of DOD, whlch‘ls expressed 1nka letter
dated March 4, 1977,ﬁto Mr.. Paul Dembllng,V~hen
General4Counsel ‘tojthe Comptrolrgr ‘Gelieral’ ‘of ithe
Un ited ‘States. . ﬂ-Indeed, Baggett presents a#copy of
thatﬁletter as Exhlblt "C?.,‘We belleve that DOD's
Actlng Gerieral Counsel's?oplnlon ‘that FMS customers
recelve the beneflt of: reduced rates is based ~on the

‘‘‘‘‘

'elmburse the Unlted States.. iThat assumptlon, whlch
is false, in" v1ew of 1ne flndlngs in our Repor‘

No. LCD-=-77~- 210 became the fabric ‘of a policy msmoran-
dum, . dated March 31, ‘1977, from the Depuc:y Assistant

-Secretary of Defense (Supply, Maintenance & Services)

to DOD components, and the foundation for the above-
referenced ATA Bulletin No. 155,

. ﬁBadggtt conteﬁ%s that 1t was deprlved by OD of
FMS ghlpments for about 45 days unt11 it publlshed

1n 1ts rommerc1al tariff prOV151ons for accessorlal
serv1ces “then in lts Sectmon‘22 Quotatlons. GSA
sggtes that itihas” not Vérl;led the accuracy:of th;s
contentlon. since. DOD's ‘policy. does not#control the
appllcablllty of rates,»the relevaﬂgy of {the ‘conten-
tlon 15 doubtful- nonetheless, we ﬁgte that ATA 5
BOl1l&tin No. 155 recdommended that 1ts member ‘carriers
con51der amendlng thelr,tarlffs ‘to p*ovzde for;pxo-
tective servVices. On thisg record, the 1nference .that
Baggett amended its tariffs at its agent s suggesticn
weighs heavier than the bare assertion that DOD caused
the amendment, which resulted in a loss of business.

Fundamental to our resolutlon of this request
for review is the well-established rule: that where
two published charges are equdlly applicable to the
same shipment, the lower will he applied. See United
States v. Bulf Refining Co., 268 U.S. 542, 546 (1925);
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United States v.[S*rlckland Transportation ‘Co., 200
F.2d 234, 235 (Sthlclr. 1953) ; Western Grain Co. v.

'§t. LAwis-San Francisco Ry., 56 F.2d 160, 161 {(5th

Cir. 1932) ‘
Y Inrchls gase, ‘as lngTrue Tgyﬁg%ort, GSA§performed
ity functlon*under 149 UhS“C. 66(a) of audltlngﬁpald
freight bills “to determlne whether the rates ‘and
charges - thereon&were consistent with.law andy the facts.
By virtue of 49;U.S.C. r_66(a), GSAYhds the duty to
audit-and see that recovery is made of that part of a
payment to a carrler which is considered an overcharge
or which isnot supported by evidence establishing a
preper obligation of the United States. See United
States v. NHew York, N,H. & H.R.R., 355°U.85. 253 (1957).

Compléte analfs's of Baggett's regquest Yor review
requires con51derdtlon of one additional comment.
Baggett sta‘les that: .

"The first sentenée in paragraph

three f Exhibit 'A' is somethlng

that we have not; bren ‘made, privy to

and if such a_ communlcatlon exists,

it is in direct.conflict with

(L ‘Exhibit '‘C' and 1ts attachments.”

Exhlblt "A“j;q F! copy offGSA s letter “of " July 9, 1919,
rejecting Baggv*t s protest +£o the issuance cf Notices
of Overcharge. The referenced sentence states:

¥ . [

"fﬁe facts4as cSﬁﬁﬁﬁlcated to tilis
Offlceaby the Department of Defense
(wnlch 15 in theihest position to
know) ‘are that prlor to May 1, 1978,
the dlrect and entire benefit of
transpoltation applicable to Foreign
Military Sales accrued to the
Government."

The paragraph goes on to state:
*Inasmuch as the shipments under

consideration here moved prior to
May 1, 1978, and are therefore

Rl
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subject to Section 22 Quotation

rates, the overcharaes are considered
correct and proper.

. The communlcatlon referred to ‘ig a letter, dated
March 21,H1979, ‘from the” Offlce of - thevA5515§ant .
Secretary of Defense (ComptroJler) “to the Comptroller
General. of the United States, stating’ that DOD has been
recoupxng the’ actual costs of transportatlon from FMS
customers -since May 1, 1978. This substantially under-
cuts the asnumptlon that prior to May 1, 1978, the
United States was being reimbursed from FMS customers
for the payment of freight charges on shipments trans-
ported prior to that date.

We find Baggett to be in’ the same predicamént as
True. It has failed to carry its burden of proving
that the United States did not incur the cost and would
not obtain the economic benefit of lower Section 22
rates.

GSA's deduction action is sustained.

Nodbin . otz

For The Comptroll General
of the United States






