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THE CQMPTHOLLEH GENERAL '
OF THE" UNlTED STATES
WASHINGTON, D.C. 20548

DECISION |-

| FILE: '3—194391 ' b{/DOD()LDATEJUL 16 107Q

MATTER OF:" gua1{ Business Administration - Lrelease of rlght of
! R gedamption O -
/
DIGEST: . .‘GAO has no authority under 28 U.5.C. § 2410(e) to issue
: -certificate releasing right of redemption accruing to
Small Business Administration (SBA) under 28 U.S.C.
. § 2410(¢c) on behalf of mortgagee who purchased prop~
- erty at foreclosure sale. Statute does not apply
- since mortgagee after purchase is no longer a lien-
-holder but owns property in fee simple. However,
- under 15 U.S.C.-§ 634, SBA may release right of
- redemption in consideration of monetary payment
by property owner. C

The Small Business Administration (SBA) has asked us to issue a
- certificate of release of a lien under 28 U.s8.C. § 2410(e)(1976) in
the circumstances described below. For the reasons that follow, we
‘conclude that 28 U.8.C. § 2410(e) is inapplicable to the situation
presented, but that the Govermment's interest may be terminated with-
out resort to that statute.

. SBA held.a second moftgagé 6n §ettain real estate in Indiana, §
originally owned by Thomas H. Looper and Janice L. Looper. The DL(?‘I par

-\ . senior mortgage was held by Shelby Federal Savipgs-aad lLoan (Shelby).
’Qr The Loopers apparently defaulted on thelr mortgage and Shelby initiated

foreclosure proceedings. The record indicates that Shelby was the
~ highest bidder at the foreclosure sale, purchasing the property for
. the amount of its judgment. The United States Marshall then deeded
the property to Shelby in fee 31mple absolute. '

, The Unlted States retains a’ right of redemption under 28 U.S.C.
- § 2410(c)(1976) which provides in pertiment part, "{wlhere a sale of
real estate is made to satisfy a lien prior to that of the United

States, the United States shall have one year from the date of sale
within which to redeem.” 'In order to conclude a prospective sale
of the property, Shelby has tendered $100 to SBA in consideration
for release of the Government's right of redemption., SBA has ten-

- tatively accepted the payment, sub;ect to GAO's approval "pursuant
to 28 U s.C. § 2410(e) " ‘
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In the clrcumstances presented, GAD has no autharity to issue

a certificate of release pursuant to 28 U.S.C. § 2410(e). " The statute

provides that the Comptroller General ‘may issue a certificate’ releasing

a Govermment lien, other than a tax lien, on any real or personal prop-

erty upon the request of a senior lienholder, provided certain specific
couditions hava been met. . Although it is unclear whether a statutory

 right. of redemption may be construed ss 3 lien for purposes of the

statute, there is no need to resolve that question here. Rather, it

18 dispositive that Shelby is now a fee simple owner of the. property,'
© . rather than the holder of a senier liem interest. The Default Judgment
of Poreclosure complaetely terminated Shelby's mortgage liem on the prop-

erty. We have consistently held that a certificate of release may not
be issued to:the property owner. For example, in our decision
B—165746 Deaenber 26, 1968 we stated- '

"Our Office has no. authority to issue & certificate
. of release of liens of the United States under the above-
. quoted statutory provision except upon the condisions
expressly stipulated thérein. - One of the conditions
expressly stipulated is that the applicant ‘has a lien'
- upon the property. Where, as im this case, the applicant
becomes the owner of the property before the issuance of
the release, the applicant no longer has a lien upon the
property so that the aforementioned condition stipulated
in the statute no longer exists., In the absence of such
condition, our Office is without authority to issue a
certificate of release. See 17 Comp. Gen. 180 and 30 id.

While a’certiticate of relaase is in#ppreptiate for\the reasons
stated ‘above, and although GAC has no authority to waive the Govern-

" ment's right of redemption (see B~165746, December 26, 1968), the
-issue of whether SBA can accept the $100 check from Shelby in con-

sideration for releasing the Govermment's right of rédemptign‘may
be resolved without resort to the provisions of 28 U.S. C.“§“2410(e)

‘We have been informally advised by S$BA that the second mortgage,

 from which the right of redemption arose, was given to SBA to secure

a direct business loan pursuant to 15 U.S.C. § 636 (1976). 15 U, 5.C.
§ 634(B)(2)(1976) yrovides that the Adminiatrator of SBA has the
following powers.

i ok % under regulations prescribnd by him,
{the Administrator may] assign or sell at public
or private sale, or otherwise dispose of for cash
‘or eredit, in his discretion and upon such terms
- and conditions and for such counsideration as the
Administrator shall determine to be reasonable,
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any evidence of debt, contract, claim, parsonal
Property, or security assigned to or held by him B
in connection with the payment of loans granted
under this chapter, and to collect or compromise .
: all‘oblisatiaax assigned to or held by him ead N
-all legal or eguitable rights aceruing to him
in conneetion with the nt of such loans.

until such time as such cbligations may be o
. referred to the Attorney General for suit or
collection." {Fuphasis added. ] R '

Therefore, it appears that the Administrater has‘aisététionary authority

o to aceept payment in exchange for release of the one-year right of

redemption.

- As mentioned above, the record indieates that SBA 1s now in
possession of a check for $100 recefved from Shelby, A question .
remaing cencarnias the proper dispesitien of those funds, if tuey

- are in fact retained by 8BA, The gensral ruls is that, unless 4g
agency has specific statutory suthority to the contrary, funds
received "from whatever source for the use of the United States"

- must be deposited in the Treasury as nizeellaneous reéaiyts.

31 U.5.C. § 484 (1976). This rule does not apply if an agency

has a revolving fund and the statutery awthority to deposit
receipts inte it. Accordimg te 15 U.8.C. § 636(c)(1976), if

the underlying loan-was made pursuant to section 636(b) (1),

636(b) (2), 636(b) (4), 636(b) (5), 636(b)(6), 636(b)(7), 636(b)(B),
or 636(c)(2), the $100 ghould be depesited in SBA's disester loan
revolving fund 48 a receipt arising out of the transaction. If;
the loar was made pursuant to ssction 636(a), 636(b)(3), €36(e),
636(h), or 636(1), the $100 should be deposiied in SBA's business
loan and iaveatmant'revelvingyfund.;~Thus, the $100 may be deposited
in the,apprapriate revolving fund if the underlying loan 1g covered
by 15 U.8.C. § 633(c), supra, or a similar Statutery provigion.
Otherwise it must be deposited in the Treasury as miseellameous
receipts, - - P ' S

We understand from informal discussioms with SBA that the
question has become moot with respect to the Shelby situation.
SBA has advised-us,‘howave:, that our decision is still deeired, -
using the facts of the Sbelby case for purposes of illustration, .
‘to provide guyidance for similar situgtions that may arise in the
- futura., ' T e e e - :
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