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Althou&h contrg%t terﬂs and handhook
governing .issudnceof orders Under
multlp1e award“schedule contract (MASC)
in GSA‘S teleprocessxng services program
dld not,'at tlme subject order was issued,
requ1re dlsclosure of evaluatlon factors,
once user agency dlscloses projected
duratlon of order which impacts on cost
évaluation, prudence dictates that sub-
sequent changes in duration be communicated
to pa rticipating vandors.

Itéfs not propgr for agency to evaluate
oﬂferor s benchmark &s if it could order
two cost elements at one price level
where offeror's pricing lJml,s use of
each'price level to only one price
element.

o A ) ""“"\
Although protest is sustalned. best interest
of Gaﬁernment woula not be served bj‘cancel-
latagn ‘of order under MASC where one ‘defi-
ciency occurred in area not covered: by
régulation, where it has not been shown
that other deficiency in cost evaluation
caused awardee to be evaluated as low
offeror, and where substantial performance
has occurred cn final option period of
order.

-

Claim by protester for cost of benchmark
is denied because protester has not

shown that proccurement deficiencies were
motivated by caprice or bad faith and
that protester was denied award to which
it was otherwisz entitled.
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e Un1ted Computlng Systems (UCS) protests*the 1ssﬁ§%ce
on’ May 24,21978,,0f a’ purchase order, to, ComputersSc1ences
Corporatlon, Infonet, D1v1sron (CSC) by 'the Naval Electronic
5ystem5 Englneerlng Center (Navy) pursuant to the General
Services Administratién's (GSA) teleprocéssing sérvices
program (TSP) The purchase order provides for services
between June 'l and Sepcember 30, 1978 with an cption to
renaw for anothe* yedr.

UCS argues that ‘the. Navy lmpropgrly evaluated
ofEers by u51ng a system llfe and’ dollar CElllng amount
which wereanot speclfied ln*the requ1rements statement.
Inithis. cbnnectlon, the proteater complalns that the
Navy’dld not follow the propéer procedures@for modifying
its G8a commerc1al procurement approval (GSA Form
2068). UCS” also complalns that Navy lmproperly evaluated
both its costa.and CSC's costs We have “received and
coasidered. subm15510ns regardlng the protest from the
Navy, GSA and CSC as well as the protester.

‘“The gﬁﬁteg%ér, é%c aﬁd otner flrms%have ‘each
enteredélnto"a Multlple\nward&Schedule“Contract (MASC)
wltHEQSA under TSP.@gThe TSPﬁls the mandatory ‘means
by&w! hlch Federal a en01es*ac lire ‘teleprocéssin

YW g9 q elep: g
serv1ces. ,See Federal Property Management Regulations
(FPMR), Temporary Regulatxon E-47, as amended. Under
thlu 'program, ‘user agencies which have received
approval from GSA on a Form~-2068 may place orders for
teleprocessing Services against the MASC's which are
negotiated by GSA and provide Government-wide volume
discounts.

iy

The MASC reunres that selectlng activities
evaluate the technlcal service features of each
MASC, eliminats from con51deratlon those that do nct
meet the act1v1t1es’ requlrements, and select the
MASC offering the lowest system ccst, price and

‘wther factors considered.

Here, the_ Navy obtained Form 2068 purchase approval
from GSA to acqulre teleprocessing services from Octo-
ber 1, 1977 thr"agh September 30, 1980. On August 17,
the Navy sent an inquiry to 28 MASC firms. The firms
which met the mandatory requirements set forth in the
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lnltlal 1nqu1ry were’tnformed of the“criteria to{be
usedﬁln the bench%ark’competltlonhk The Navy ﬁec1ded
to ‘use. a benchWﬂrktde $pite” ‘thes fact ‘that the. t:tlmated
s;sLem ‘lifeV nd annual costs ‘wére below the threshold
wh1ch<would kave requlfed benchmarking. . Pive firms,
including ‘the protester were benchmark2d. A cost
analysis was performed using the bencamark results

and the Navy determined that CSC would provide the
lowest cost service.

.....

W

Inltlally. UCS ‘an$MASC contractor, insisted that
the Navy s cost evaluatlon ‘was flawed in founr of’the
six monthly cost categorleSY(monthly costs werefthe
ba51s ofgthe ‘cost evaluatlon) :In response to UCS's
protest ‘the Navy . recalculated that flrm s benchmark
and agreed with UCS's calculations_irf“"the areas of
on-line'storage, 'and  time&haring connect. The Navy did
not change its calculation of the bulk terminal input/
output costs. ULS indicated that it "will allow the
Navy's Judgment to stand" in this area.

o UCS Stlll seems to object to the Navy s calcu-
latlon of 1tszcenttal proceéssor unit (CPU). costs
malntalnlng that 1ts CPU . costs/should be $659 per
month rather- than the 5760 flﬂure used by the agency
However, beyond statlng that the Navy's calculatlons
are.a "violation,of the*procedure stated. in schedule
N of UCS' TSP manual” UCS does not explain the alleged
error. Therefore we conclude that the Navy's calcula-
tions of theie costs were reasonable.

et 2

ggUCS's main complalnt is thgt while the orlglnal
announcement of the requ1rements spec1E1ed a system
life of 36 months, the benchmarks yere actually
evaluated on the ba51s of a 14 month system\llfe.
ucs. 1n51sts that“such action constitutes a Breach of
a fvndamental tenet of Federal procurement that all
prospectlve contriactors must *be advised in advance
as to the basis upon which offers will be evaluated
and that any changes in that basis must be communi-
cated to all offerors. The protester points out that
the reduction in the system lif. and the lowering of

]
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the”@etlha§§% value from $°0; 000 to $36,000 was éspe-

‘cxally prejud1c1ah to UCS because it, like all nonin-

cumbents, was sub;ecn to fixed conversion costs of

56, 944*to beiamortlzed ‘over the pro;ected system life.
The *eductlon 'nfi the projected system life resulted
in hlgher evaluated total monthly costs for UCS than
for CSC, whlch, as +the incumbent, was not subject

to conver=lon costs.
voaE I

< Tée N‘uﬁhatates that it orlglnally—gfghned to
order. 36 monthsﬂgf:thegehserv1cee ‘but’’during®the
valuat1on processwthefchlef of Naval Material
prohlblttu tie” purcha51ng§act1v1ty(Lrom”achLrlng
morezthaqil4 1onthgﬂo£ service. While, .the. Navy
admlts t at: the change from‘36 ,to 14 montHs and
the,; correspondlng lowen,ng}of the estimated’ value
of - theg"eqULrement aid “have’;the, ef fect. of, dlspla01ng
UCS as' the evalﬁQEEd”lowLofferor, it argues that
this was*an 1nhef¥nt and unav01dable part of the
acqulsltzon orocess and’ notes Ehat the regulations
in force at the LGe thls order was placed were silent
on the issue of communlcatlng evaluation scheme

changes to prospect*ve contracnors.

48 2
GSAﬁ901nte§%%t that thﬂ?brov151ons of - the MASC
do" not*require ordering‘activities to¥distribute
the evaluatlon cr terlanto the contractors being

‘considered“for selectlon. Further, GSA polnts out

that its® §G1de11nes effectlve ‘at the 'time, contained
in its Spec1al Notice Concernlng the TSP, April 1977
aid no require release of this Luformatlon.
A{ihough the’ MASC'”JQnd}the GSArgu1de11nes did
not require the Navy togdlsclose thg&baSLS for its
COat evaluatlon, the agency ,did inform all. those
concerned “that -it antxczpated orderlng serv1ces for
36 months- Once the Navy undertook to 1nform vendors
of "this; SLgnlchant requlrement, ‘which assumed an
1mportant ‘role in the cost evaluation, we believe the
Navy should have informed those vendors that the
requirement had been changed and given them the
opportunity to respond to that change. We believe
the change in the anticipated duration periocd; with
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Wits cﬁﬁgomltant effect on rroporal evaluat on lnéiffect
'constituted a change 1n@the grouhd rules of%the procure-
ment,and therefore Shoud have beengcommunlcated to
the vendorsu' See Unlonﬁbarblde Corporatlon, 558 Comp.
Gen.;'802; (1976}, 76 =1, LPD 134. It‘ls significantuto
noté?ln thlS respecﬁ that GSA has modlfledglts gu1del;nes
to’ q&&p agencxes (sée’ Handbook, Teleproce551ng Services
Program, October 1978) to require notification to
potential offerors of. ant1c1pated system life duration
as well as any subsequent significant changes to what

was lnltlal]y ant1c1pated.

““Although UCS's compet1t1ve§§osxtlon #a53§%§%rsely
affected as a resultiof the“chanqn‘ﬁn ant1c1ﬁ3??6
duratlon, Ltglsunot clea%*tnat ggd UCS been lnformed
of ‘this change%l gapld ‘Have been .able or! w1111ng*%
to amend its¥MASC to“?educe 1ta§$r1ces in’ other ‘aTeas
to make upzfor theflncreased conversxon cost ausess—
mént. In- thls»regard ‘Wwe 'note that prlce modlricatlons
under -a MASémhtst“apply not*to f@stﬁa partlculor ‘order
but to’ all ordcrs placed under ‘the MASC.“«On ‘the, other
hand,&hecause the Navy’did not notiEy vendorSatﬁﬁt
the™ prevxouslx}dlsclosed duratlon period had been con-
sxd rably shortened, UCS;never had the - opportunlty to
consider whether it wanted .to enhance its competitive
position under those circumstances by amending its
MASC. . We think this warrants sustaxnlng the protest.

U Wg Yare also\conéerned WLth the’ Navy s’ use ‘Gf CSC's
pricing;proflles»Ln the benchmark éost evaluation,

CSC offers four, prlclng levels for each of the major
cost. elements which 'make up, the teleploceSSLng service.
The buyer is permitted to selact Sne price level for
each: Fost element. Generally the buyer will select
the‘&owest price level for the element it expects
to use most. Although CSC apparently does not permit
a% customer to use the same level for tio different
elements and UCS poxnts out that the Ravy's order
fcr 'C8C’s service in fact prices each element at a
separate pricing level, the Navy evaluat=ad CSC's
benchmark as if it could order two elenents at one
price level.



B-192298 | 6

. _The" Navy shates that it merely used the optimum
pric1ng schedule ‘in its evaluation, txplalnlng that
all offerors 1ncludlng UgE have thelr benchmarks set
up- fo; ideal pricing conditions which may not orcur
in an ractual order. . The Navy: maintains ‘that both

the offers of UCS and CS5C were susceptible to similar
discrepancies between potential and aztual use and
that each f1rm was permitted to compete on an equal
basis.

. Thﬂ problem with the Navy s evanatlon approach
is that/lt 1gnores actual "Ppricing ‘conditions® “and
utilizes prices that)could not be. r%é}lzed ‘under the
terms - of the contract.. ‘Such an appcoach raises the
rlsk ﬂhat the evaluat1on will. not”accuratelyﬂlndlcate
the 1owest,probab1e cost offer.bﬁxn‘thls ¢dsd, however,
UCS, authouah it had amplexopporiﬁhlty towao“eo, ‘has
not. shoﬁh ‘that the dlscrepancy caused LCSCH fto be o
evaluateﬁ as th: low offeror.“ﬁ oneequent y,,we are
unallle fo cenélude that this deflc1ency was prejudi-
cial to V;S,‘ and we flndﬁnotthg in tha recoré which
indicates that the Navy made other than a good faith
attempt to evaluate- each offnror s benchmark on what
it beiieved was a redsonabli basis.

1 3 . it i 5

ik iﬁﬁjléﬁi of thlsfrecoﬁG, wetdo no ér“k:‘;"éli‘qiyﬁe“‘%"'.=.|

recommendation “to’ cancel ithe order.is warranted. The
deEE?mlnatlon whether«toﬁzo recommendé&ﬁﬁgfvm*jthe
consideration of severalg’actors, 1ncludlngwbut :not

. llmitedvto the serlousneseﬁof the procurement defl-

LU

CLency, "the degreeﬁof préjudlce to. o her competltors,
theegondﬂfalth of "the partles, the extent Eupertorm-
ance, - qost to the. cherqment, the; uroency, fﬁth
requlrenent and the: bmpact of a cancellatlon on: the
USLan%tt1v1t1es'”operatlons. System Development"
‘Corporation, B- 191195,fAugust 31, 1978, 78-2 CPD 152,
In this case, ‘we note that the flrst’def1c1encyi3tcurred
in an area not spec1f1cally covered by regulatlons
and that it is speculdtlve whether the protester would
have been evaluated %h the lowest ‘cost vendor ‘had
the agency properly notified vendors.of the changed
requirement or evalthed the benchmark differently.
There also has been no showing that the Navy acted
other than in good faith. We are also aware that

ba. o
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the final option period of the order is in its 9th
month of perfcrmance. 'hus, although we sustain this
protest, we do nct think it would be in the best
interest of the Government to cancel the order issued
o CSC. o

UCS has® clalmed the cost ‘o preparlna its;
benchmark. These costsmare in ﬁhe“ atu:e(of bidﬁ ,
proposal preparatlon costs,frelmbursement -of which
thlS Office first permlrted in TsH” ‘Company ,- 54iComp.

ﬁ§1021 (1975). 7511 CPD ‘345, where we adopted ‘the
standard “announced ln Keco 2co Industries, Inc. v United
States,,492 F. Zd 1?00 (Ct. Ll. 1974) The standard
is uhether the agfncy s actions were arbitrary and
caprlcxous towapds the clalmanL. A second requirement
is that the agency ‘s actions deprive the claimant
of an award to; which it was otherwise entitled.
System Development Corporation, supra. UCS's claim

fails under both criteria.

ik Flrst, it does not appear?%hat4ucs would ‘have
been issued an ordér had. the def1c1enc1es noted: .
hereln not occurred. Second,_UC° has ‘not shown*that
the Navy knew or hould have known that its fai&ure
to~inform vendors of the duration change was lmproper
orflhat the deE1c1enc£3§ in this, procurement resulted
fromwcaprlce or bad Eax}h. Indeed; at least with-
respect to“the first deflciency, thevlack' of regula-
téry "guidance in thHe area-'would makKe such a finding
unlikely. 1In ‘the absence of a finding of bad faith

or ‘arbitrary action, bld/proposal costs are not awardad
even if the claimant had 'been in a positicn to receive
an award but did not because of the agency's mistake

or inadvertence. Base Information Systems, Inc.
B-186932, October 25, 1978, 78-2 CPD 299,

The protest is sustainzsd. The claim is denied.

¥ af(‘/fm
DepuquOmptrOIIPr General
of the United States






