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THE COMPTROLLER GENERAL
DF THE UNITED B8TATES

WABHINGTON, PR.C, 20548

DECISION

/%, "y

FILE: B-193878 DATE: May 10, 1979

MATTER OF:  Bogue RElectric Manufacturing Co.

DIGEST:
o : [ Lt
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Procurlng activ*ty s declslon concernlnggkaiver of

first articdle testing will befoverturnedjohly where
there 1s¥blear showing “that dec1310n was*arbltrary
or’ capricious. Declsion not to. grant‘walver cE
first article approval for. protester 'whose-first
article prodnced under prev1ous contract had not
received final technical approval by procurlng
activity at time of award and decision to waive
first article testing for recent supplier of
articles incorporating item involved are sustained.

The Department of the Army (Arny) issued a
solicitation for the'procurement of 300 stator
generators and 150 rotor generato¥s. Section
D3. of the solicitaticn provided as follows:

"ﬁAIVER OF FIRST ARTICLE APPROVAL -~ CONTRACTOR

TESTING ]
f.
? P S
"The*gbﬂtggétlng offlég} may walve tggwrequire-

mentﬁ%or flrst artlcle testlng "if angofferor
h%? producedgnn acceptable model.“ Considera—
tion for waiver will 1nolude ‘évaluation of
giiality history on” produced and dellvered
models, evaluation ofithe offeror's present
facilities, and availability of an acceptable
sample. Offerors who claim gualification

for such waiver shall indicate below the mon-
etary amount by which their offer shall be
reduced.

"a. Date and contract number(s) under
which prior accepted model(s) was (were)
produced.
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"b. Reduction in offer price if first
article testing is waived.

T
ITEM NUMBER UNIT PRICE REDUCTI&N i&OTAL AMOUNT

OF REDUCTTﬁﬁ

iBias J%re openedégh December Br IBQBﬁgﬁphe
awardeefgb‘R.?HolJlngsworth 'Cos; (Horllngsworth)iga
requested waiver 'Of flrst*article apﬁ?svggffar*both
stator”andifbtorfannerators., The protester”,Bogue
EJectrecguanufacturzng Co.%(ﬂogue), requested Waiver
of firstg‘rtlcle approval*%or only.rotor generators.
The bids were evaluated and“the prbcurlng act1v1ty
determlned .that Bogue was ineligltle for waiver of
first*article approval; however, §he ‘procuring act1V1ty
decided to waive first article approval for Hollingsworth
as requested. Hollingsworth's bid with first article
approval waived was determined to be low. A contract
for both types of generators was awarded to that firm

on December 21, 1978.

Bogue filed a protest alleging in substance
as follows:

1. Bogue was the low bidder regardless of
whether first article approval was waived.

2. Bogﬁe originally designed and produced the
3KW, 60HZ generator for the Army Corps of Engineers.

. 3. Bogue is currently ﬁgnufacturlng rotor
generators for the Army undergcontract DAAKQ1~-78-C~1239.
Government inspectors have initiarly approved first
article tests. The test report has been submitted to
the procuring activity for final approval.

4. The generators supplied by Hollingsworth
have never received first article approval, since
approval was based on an end item, and the rotor
generators were only a component of the end item.
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e 'Holllngsworth has never%mgﬁtfééﬁhred gotor
generators. :Theéirotor generators, whichEHollingsworth
supplied to theiArmy, were manufactured;by another
firm urderfsubcontract. The firstiarticle waiver clause
required’ productlon of an acceptable model and the
waiver determination was to be based in part on the
availability of an acceptable saiple. Further, there
is no assurance that rotor generators produced by
Hollingsworth will be compatible with generators
already in use.

With regard to Bogue's protest, the Army has
reeponded.

e ecision: to'waivefflrstgaﬁtfﬁle approval
forgholllngsworth s generatorsﬂyas based ion a contract
which Hollingsworth satisfactorilyﬁsompleted in- May
1978.; Under the’ contract, Holllngsggrth was required
to supply both stator and’gotogiﬁenerators as corponents
of the end Jitem which was subjeoted”to first article
testlng.. Wlth first article aplroval waived,
Ho;llngsworth became’ the low bifier for both items.
Hollingsworth is requlred by the*terms of its contract
to produce essentially an identlcal Ltem.

n}ﬁ%‘ NN AR Ty L Y L,
j%gj 2. éBogue wgs notsellgloislfor waiVer fﬁ%??%t
article proval ‘for twof reasons, . F;rst, the prelimlnarv
approvalfgranted fogﬁpogue S rotor generators by‘Govern-
ment qualitxﬁassurance personnel'igxplved onlyﬁleglbillty,
reproéuc1b111ty anQﬁformat. The technlcal gﬁpects of
Bogue sfflrgé ‘articlefreport v yere not: rev1ewed until
after December 21, 1978, the dayﬁpoguens flrst‘artlcle
report was recelved and ‘the contract was awaraed
to Holl;ngsworth. Second Bogue’ dld not note in
its*bid or previous- "bids that it designed and 1produced
generators for the Army. If Bogue had noted: this
fact, Bogue would not have been eligible for walver
of First article approval, since Bogue de51gned and
produced generators for the Ariy under a procurement
action which was at least 14 years old and the
specifications used by Bogue have been amended
20 times.

14
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'3, fhe fect that Hollingsworth did not actually
produce the generators required under a prior contract
is irrelevant. |

ot ?ﬁefhrmwg?im?rectly‘points outfthat wegﬁﬁve‘con~“
51stent1yfheld tHat the*ﬁébf?ion”tqjgyivo fi?gi article
teetinq 1S, aﬁhatter of; administrative?dis;retion, ‘which
W111“hdt e ATETGrESd whereREnetelisya freasonable basis
£or {theFdeciSion% #RinslietCorporationy B=187429, B-187559,
Decenber 21,;1976 4716=24CPD {513 gMore specifically, the
contracting officer's de0131onggoncerning»the waiver of
firstharticle tes 1ng w111 only‘be*overturned whére there
is =2 clear showing thg&gtﬁe decisioniwas arbitrary or
capric1ous. fAero Products Research*ﬁInc B~191544.
Septembér, 7,::1978, 78-2 CPD 176; Libb Weldin 15 Compan
Inc., B—186395* February 25, 19?1, 77~1 CPD Igg
L n t in stantﬁ‘%&jﬁ%notthﬁ aiver
'of&first art“'TEé?pproval fg;&ﬂoli&ngsworthiasgbeing
iarbitrary“ tfCapiciousy According he terms of
:article testing cl quoted
o Wi 1ChRLE sting may befﬁaived is
the OFfEror hasl produced “gipiterally,
the quoteq Dortion contdﬁﬁiates thatithe oﬁgsror will
have ﬁénufacturedytheégrtisle‘for ‘which waiver: *is
§oUght. ~iHOWeveL: the’ contractorécﬂgﬁges clause
odiffi’é‘dmaragraph "elllot tHefWwarver clause,
£ t'J:zrestrictiv sfgrhefcontiactorfchanges¥clause,
asﬁmodified;”cogtemplates that, where [EIXSE article
testing;‘__is=wa1vedﬁé the contracto;ﬁﬁill proyideifrom
thelsource ofﬁ%upply (whetheriaﬁsubcontractor or
vendor: to'eysubcontractpr ﬁthat furnished theipre-
vfousl Jaccepted artlcle. mTherefore, despiteﬁthe
limﬂ"&nggianguage in fEneqwaiver
test&ng ‘clause, the solic1tation apparently contem—
plaﬁsﬂ waiveraof testing “for articles which the
offeror supplied and had been” accepted by the Government,
notw1thstand1ng a subcontractor‘was the source of '
supply. However, we are recommending to the Secretary
of the Army that the waiver clause be modified before
further use in order that the intention of the
contracting agency will be perfectly clear in the
future.

L
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*Although'?%g item ofggred by Hollingé%grth “Ager

the immediate solicztatlon may haveﬁbeen onlywa component
of tQE}articleﬁépproved under the prior‘contract,alt
!

was not unreasonable for}&he contractlng officer to
con51derkrhe component: equally acceptable for waiver
of testing{hsince the wholelis the sum-of the parts
that . therarts ‘would be equally acceptable. While Bogue
has suggested that the component mav not be compatible
with other equipment, the contracting officer has
indicated that the contract provides for tests to
prove that it is.

. Further, we cannot. faultéﬁhe contgggtlng officer
for refusiig to waive first article approval for
Bogue, AtZthe time it' was determlned that Bogue
was inellglble for walver, Bodue's rotor generator
had not received final’ flrst article approval. Although
a first article test report had been approved by the
gquality assurance representative prior to the award
date, the contracting officer has indicated that the
approval was limited. The technical evaluation of
the report was not completed until January 22, 1979,
a month after award to Hollingsworth.

Accordingly, the protest is denied.

ﬁ"-k’d’/-&\_

Deputy Comptroller General
of the United States





