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OF THE UNITED STATES
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FILE: B-193230  DATE: February 16, 1979
MATTER OF: Propper -Manufacturing Company
DIGEST‘"’ i iy v i

1. Firmfthatrlndicateséin quotation eHaE it will
supplyJEnd iitem. that“quallfxes as "domestic,"
with result that%QUotation*is ‘evaluatedy
w;thout regard to Buy AmerlcanAAct dlfferentlal,
is’ obfigated to “do so.'Compllance with® obllgatlon
is matterffor procurlng agency's contract:
admlnlstratlon,ﬁﬁak ‘GAO, and has no impact on
validity”of issuiﬁ?@ ‘of purchase order based
on quotatlon. Moreover, fact that firm may have
to find alternate’source than that originally
intended is immaterlal.
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2. Where ﬁgﬁﬁe innprotest 1nvolv1ng smalffgurchase
procureméht conducted under;DARﬁls effectﬁaf
'Government's actlons on protester -] ablllty
to compete, GAO rev1ew is llnlted to qggesi%f
fraud ‘or 1ntent10na1 miscondudt by procuring
officials, or 'Where it appeu;g“that they have
‘not made reaSonable effort to tiecure quotations'.
from representatlve number of respon51ble firms.
GAO review role is not similarly limited where
issue is whether Buy American Act was properly

applied. .
£

, Sﬁgégzes*}for quoé&tlcns (RFQ) No. DLA120‘78 0A347
to supply hemacytometer cover glass for’ microscope
slides was issued on%July 18, 1978, by the ‘D&fense.
Personnel Support Center (DPSC) The RFQnstated that
the prOcurement was subject to the Buy American Act,
41 U.8.C. § 10a-d (1978), and the implementing
regulations at section 6 of the Defense Acquisition
Regulation (DAR) {1976 ed.). It further provided that
"supplies are of domestic origin unless otherwise
indicated by quoter.”

/

In response to the RFQ, Prdbper Manufacturing
Company (Propper) quoted a unit price of $0.405, and
indicated a West German source for the end item.
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Hellige,irnc. (Helllge), quotgd a . qa&t*prlce of $0.41,
and_indicated ‘that the "place® ‘of manufacture" would

be the ;Eirm's facility in, Garden City, New York.
Pursuant to the&terms of the RFQ,»DPSC applied to
Propper's’ quotatlon the - added evaJuat1on -factor for
foreign: end products required by the Buy' American Act.
A8 a result, Helllge s quotation, 'to which such factor
was not applicable, was evaluated lower. A purchase
order IZor the requirement was lssued to Hellige on
August 23. . .-

o ProPPer't ,,1'? ‘edRa¥pre
thati 1as forghemacytometer
only from forelg.y :

arguingﬁﬁ&tt the

astto Propper s. DPSC}subséEWEnt&gglearnedﬁfrom
He 1 GeYEhat Tits quotatfsﬁ;yigfﬂagéd on angitem té be
manufacturedmgnﬁthe“Unfted"tates utzlleng glass
importeéd from:West! Gerﬁzﬁ§,§“pd that "the cost of the
1mportea glass constltuted ess than 50 percent of
themtotal cost of:ikhe. flnibhed 1tem. In th1s

dHﬁHeEtion, the‘"ecord 1nd1cate° that the ! "imported

,,,,,

cleaned .and tested by Hellige at its’ facillty. Cn
that basis, DPSF’adv1sed Propper -that’ :in view’ of
Propper's cwn argument, the Buy.: .American Act factor
was still inapplicable to 'Hellige -under DAR §,6-001(4d)
(1976 ed.), which defines a "United States end product,”
to which the factor would not apply, in pertlnent

part as: .

uct 1 117 &
unitéa: StateS HEnthe COSt'thltSQcompO entsiwhlch
arefit * * mapufactured;jin EheliUnrted a¥StatesH
exceads 50 percent of*the coSt; #components.
LI LAY componentgshall ‘belldonsiderad to%ﬂgve
beeﬂﬁ: * X manufacﬁﬁ?ﬁdﬁ1nqthéwﬁnlﬁgﬁ states
(rega;dless OF,, IS sources1nﬁ§acbwﬁ1f“theﬁmhd
product in Whlcgblt ils 1ncorporated 1s :manuz
factured -in the United States and thet component
is-of a ¢lass determlned#by the CGovernment to
be not * * * manufactured in the United States
in sufficient and reasonably available commercial
guantities * * * " (Emphasis added.)
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DPSC essentially agreed with Propper that the 1mported
glass gwhzch is the only ' component" ‘of hemacytometer
cover glass, is not available domestically, i.e., is
not "manufactured in ‘the United States in sufficient
and reasonably available\ conmercial quantxtles.
See in:this connection the similar definition of
"Domesulc source end product®” at DAR § 6-101(a)
(1976 ei ) . o
a%"'Propper then péﬁﬁgﬁted the : mat§§}¢é§§%u€éﬁffice.
‘ Jisfinfairede’ ogntrast to
'to DPSC:. 3Proppg} now con-

S

ground toya requiredﬁ?egreéﬂéf "optical‘flatness,
ig" avallable domestlcallfgfrom at. l€§%t ‘Ewoinamed
sources QrPropper thus*" ‘argues’ that the”"component"
does#not™ quallfy as’'a. component "manufactured ! :in

the United ‘State’s" .inder DAR § 6-0077(a)7 (1976 €d.),
and theretoreﬁﬂellige 'S quotation eﬁsﬁld ‘be adjusted
to reflect appl:catlon of the subjectﬁtvaluatlon
factor. The result would be that Propper S quotation
would be the lower of _the two as evaruated.

£ﬁ§ @report.on the protest, ta)
'Ordlnarjﬁhlndonglasss ‘as proposed“ﬁy ggoppen .for
useﬁin?hemacytomeéggacoverxgiﬁs§“would befunacceptable
for¥afnumbersory reasons.. r‘-DPSC?"also %ateséthat it '

hasfcontactedthe sources named by ‘PropperZin” the

'_protest andithat—none of the@%can supply glass&
material sultable*for manufacturlng the:requlrement

HoweVet," 'DPSCPEUTLHer, states.that Hellige®is now-
rev1ew1ng sample?glafs supplled by ‘a domestlc company,

‘and thaEw-if  sUch! glass is detérmined’ suitable for

use -in ‘the méﬁhfacture of coveér glass,. Hellige will
use itto complé&te the order; if. it is unsuitable,
the contracting officer will c0n51der the component
unavailable domestlcally within the meaning of DAR

§ 6-001(d) (1976 ed.), ‘and Helliye will be permitted
to use imported glass. In either case, Hellige will
be bound to its quoted unit price of $0.41.
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In response, in addition to urging that suitable
glass 1s clearly available in the United States, Propper
arques: ‘ CE

L
: : 'jﬂ* * The Contractmg égffi‘éﬂeﬁrfmay
; be correct in?his assegpion hat Hellige
! has a contractual; obllgﬁeion o] furnish
a domesticgltem, infaccordance ‘with#its
representatlon§thathlt wouldﬁao?sc-“w,
however, thisﬁresponse nga tpe‘lssueg .
raised bnyropper.‘ﬁelligc 'has;is Eated N
that it intended toitilize fbreign%produced
: glass in#filling the{?over glas§ﬁpurchase
; order.. Propper also:has offered a“nondomestic
' end product.AAt theaplme of bid‘ évaluation,
i both Propper: and Hellige's bids should”have
i been evaluated as offering foreign items.
! But only Propper's offer was so evaluated

and, as a consequence, it lost the order.

i

50

"By allow1ng Heldlqe ‘to now subst1tute
a domestic ‘end product, ‘the Agency 1sn1n
meffect giving Helllge two bites at the apple.
Hellige was not low in the first round of
offérs, but it is being ‘allowed to make its

‘offer low by correcting its origiral offer.
* % * .

. i — e ——

i"It is the dgErectfgﬁ%of thls init1a1
1mproper evaluatlon ‘of blds and ‘issuance
of the’ cover glass pm:chas'a ‘order to other
than ‘the lowest respon51ve Yofferor- which
should -be the” focus in resolv1ng this"
protest, Hellige's ability“or inabil;ty
to offer a domestic end product is irrel-
evant to the issue presented here, i.e.,
that there has been an improper procurement
action., * * *n

. Propper adds that it appears from the DPSC
report that the Agency's finding under DAR § 6-001(4d)
(1976 ed.) will be based on the results of Hellige's review
referenced above. Propper contends that it is DPSC's
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obligation to make 1ts%own nonavallability finding, "and

that'reliance on’ Lnformatlon and conclusions provided

by Hellige wil2 not satisfy this burden.” -~
%egg%#%ot agree that*the inlg%EI éﬁaluaéion

of qgg&ations was; improper., It&““xpot disputed that

gggpper s quotatxon, whzch was based? onga*foreign—

source 1tem, was subject to” th Buy American Act

. dilfE erential. Ingco trast,~under thedis rms%gfuthe

RFd’fi-Iellff"w has’ offeredato 'Supply, anﬁitem that
quallfles asda domesggc end. product, since Heﬁiige
dia¥notindicate; otherg;éﬁ?ﬁand“ﬁelllge thHersrore is
obligated tq% oﬁso.* Oty Office w11 not 1nF?§t1gate
the intended method of comoliancesgﬁth that obllga-
tionfexceptfln c1rcumstaﬂces5hot“applhcable=here,
since ‘that ! & fa‘matterfof contract adminlstratlnn
and. ashsuch has?noﬁgmpact on the’ varldltjggf ‘the
1ssuance of theypurchase order? Lanier ‘Buginess
Products, Inc.,qB—193204 iDecember .12, 1978, 78-2
CPD 407; Thorsen Tool’Company, -B-1R8271, March 1,
1977, 77 1 CPD 154, 50 Comp Gen. 697 (1971)

; e SO .
ove 1n respoﬁggﬂﬁo‘gﬁopper s
prg&ests -DPSC ' has ﬁeken steps tqaensqge Heﬁﬂlge s
comg&;ance.*The@factigpat ;he firmgmlght havetto
change the ‘source” of;the subjegﬁggpmponentrto"comply
is® immaterlal. See Arlzona Industnial Mach1nery Company,
B-191178 July 25, 1978, 78 2 CPD:68. 1In this con-
nection, we see no 1mpropr1ety in DPSC con51dering
Hellige's position on ‘che availability of suitable
glass for purposes of a determination under DAR
§ 6-001(d) (1976 ed.), as long as the ultimate
determination is made by the Government.

The protest is denled.
. quits report DPSC states that,the procurement
was conducted’ under the small purchase procédures
set forth at DAR § 3, part 6 (1976 ed.). DPSC
points out that in two recent decisions our Office
has declined to consider protests involving small
purchases where, as here, there has been no allegation
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§¥-fraud oribad faith“gﬁiﬁqmggi?t ‘of pfocuring;’mﬁb
OE£LE: Sials, SEe”Ikard"fManufacturlng_ Compa_xﬁ,‘,&§~19"308,
October 29‘&}978, 78~ 23§PD BOl,qand TaggﬂAssociates,
B2191677, July: 27, {1978,@78 -27'CPD.,76 ;. Howevsr, the
earlieq :0ELENe. twoﬁdecisions involvedﬁ'*protest that
aﬁkoﬁicitatlon Teguircment 'undily - ‘réstricted com-
petit‘on; the other noncerned the rejectfgﬂ’of a
late quotationwﬁ In“eachqcase, the issueﬁfor;our
consideratiogﬂwas the” effectkof Lhe Govgapment [}
'actﬁSﬂ% on theﬁbrotesterqs ablllty tqﬁsgmqgte. We
stated that 51nc§§§he ‘Shall purchaeeqprocedures
afford-a; contracting offzcer ﬁ%badlgiscretlon to
determlne"gowutoémeet the a; ernmentLS?needs, and
Permit purcﬁhbesjﬁo be, madefw1thoutqthe neéed to
max.’u'n:i.ze*""com}_:xet:J.t:.on,‘t our ‘review of'siich*¢ddes is
limited to: ‘instancesofYfraud or 1ntentional mis-
conduct by procur;anﬁfflcials, or where thére is
evidence that_a reavonable effort was not made to
secure: price quotatlons from51 representative number
of reésponsible flcms as required by DAR § 3-604.,2
(1976 ed.). Our review role is not similarly limited
where the issue raised is the proper application of

the Buy American Act.

Deputy Comp troller General
of the United States






