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DIGEST:
Section bﬁb(t),.!edaral Water Pallntien Contral Act, as
amended, requires Federal aaeneian te comply with State
substantive or proesdural requirsmenta goverming discharge
in navigable waters of dredged material to sama extent as
“any persea.” Seatiem €7, Pub. L. Ne. 95-217. TFederal
agencies must get permits 1f required by State for activity
in question, whether or not State has taken ever from United
States adninistration of program for isesance of dredging
permits. Inr present case, however, Wisconsin permit reguire-~.
ment does mot pertain to dredging activities, Therefore,
section 404(t) does not apply and perzi: fee may not be paié.

This is ia response to a request far an advance deeiaien Ewan am
authorized certifying officer of the Foress Service, Vnited States Vit ¢
Department of Agriculture (Perest Barviee), regarding payment of a =
$75 fee to the Wiseonsin Department of Natural Resources (DMR) for
the processiag of a permit under Wis. Stat, Anm. §§ 30.28, 31.29

"~ (Supp 1978, West). DUR contemds that it is U-pwwutod to collect &

permit fes from the Forest Service undar the autherisy of § 46&(&)
of the Federal Water Pollutien Control Aot (WPCA), 33 ¥.S5.C.A.

§ 1344(t), as added by § 67(b) of the Cléan Water Act of 1977, Pub.
L. ¥Wo. 95-217, 91 SBtat. 1566, 1606. For the reasons sex forth below,
we find that, without a clearer basis te eonelude that a private.
persen sngaging in the some activity plamped by the Forest Service
would be subject te a Stare requirement governing the discharge of
dredged or £111 uqurial the permit fee may mok be paid.,

" The Yorest Service plans te -éonstruct an impoundsant to ereate

a wildltfe flowage in the Chequamegon Kational Forest (ch:z:::;ggn) '

on the East Fork feeder to Lymch Creek in Sawyer Ceunmnty, sinm,
This eonstrmction will create a wetlsnd where nomsprevieusly existed.
As & result of this construction, incideanral discharges of dredged
and £ill material may {low into Lyneh Creek.

Sestion 404 (t), added by the 1877 An.ndnznta, the fina]l portion
of the section of the WPCA desling with the discharge of dredged and
£11l mateyizl into navigable waters, It provides:
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“Nothing in this section shall preclude or deny
the right of any State or interstate agency to control
the discharge of dredged or £ill material in any portion

- of the navigable waters within the jurisdiction of
such State, imcluding any sctivity of any ¥Federal
agency, and each such agency shall comply with such
State or Interstate requirsments both substaative
and procedural to control the discharge of dredged
or £11l material to the same extent that any person
is subject to such requirements. This section shall
noet be construed as affecting or impairing the
suthority of the Secretary [of the Army] to maintain
agvigation,™

Section 404(t) was enacted in response tc the decisions in Epviron-
mental Protection Agency v. California, 426 U.S. 200 (1978) and Miunesota
v. Hoffman, 543 F, 2d 1193 (8th Cir. 1%76); cert. demied 430 U.S, 977
(1977). 8. Rep. No. 85-37¢, 67-68 (1978). Iz Eanvirommental Protection
Agency v. California, supra, the issue arose under the 1972 Anendments
to the WPCA. Under the law, a State which gualified could assume from
the Federal Government the role of regulating the discharge of pollutants
{other than dredged or £ill material) into navigable waters. Pub. L. lio,
92-500, 86 Stat. 880. The question in EPA vwas whether Federal installa-
tions discharging water pollutants into navigable waters in a State with
a federaliy-approved program were rYequired to secure permits from the
State.

Sectfon 313 of the WPCA then provided that Fedaral installations
“ghall comply with Federal, State, interstate, and local requirements
respecting control and abatement of pollution to the same extent that
any perszon 1s subject to such requirements * % ", Pyb. L. ¥o. 92-500,
56 Stat. 875, The Court, finding no clear comgressional mandate, cou-
cluded that the quoted language, while it required Federal installations

- to comply with State substantive requirements, did not require them to

obtain Stste peruits.

Minngsots v. Hoffman, supra, invelved the discharge into navigable
waters by the Corps of Engineers of dredged material., Diacharge of
dredged spoll was specifically excepted from the system of pollution
dischargeregulation discussed in Environmental Protection Agemcy, supra,
under which a State could assume the Federal regulatory role. The 1972
version of section 4U6 required that & permit be secured from the Coxrps
of Engiaeers by anyone seeking to discharge dredged spoil into navigable
waters., The State of Minnesota argued that the Corps was required by
gection 313 of the 1872 version of the act, guoted in part above, to
comply with State water quality contrel standardg with respect to the
Corps' own dredging operations ia State navigable waters.
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Rejecting thia conteution, and relying in part on Enviroanmental
Protection Agency, supra, the Court of Appeals stated that it found

no '"clear Congressional mandate” in the 1972 version of section 404
that the dredging operaticns of the Corps be subject to State control.
Rather, the Court found the overriding congressional intent in the
1972 Amendments to be that these dredging activitiles necessary for

the maintenance of commerce not be “unreasonazbly impeded." 543 F, 24
at 1206, The Court thersefore held that Minnesota's substantive water
pollution standards ware not applicable to the Corps' dredging activ~
ities.

The 1977 Amendments to the WPCA, which, as discussed above, were
intended to overcome the effact of these two decisions, changed the
quoted language of the 1972 version of section 313 to require that
Federal officzrs. agents, and employees— ‘

“shall be subject to, and comply with, all Federal,
State, interstate, and local requirements, administra-
tive autherity, and process and sanctions respecting

the control and abatement of water pollution in the

game manner, and to the same extent as auy nongovern-
mental entity % ® *," Section 61(a), Pub. L. Ho. 95~217.

As amended by the 13977 Amendments, seetion 313 goes on to say, more specifi~
cally, that--

“The prece&ing sentence shall apply (4) to any require-
ment whether substantive or procedural (including any
recordkeeping or reporting regquirement, any reguirement
respecting permits and any other requirement, whatso-
‘aver) ® &£ %.° '

In addition, the 1977 Amendments added section 404(t). Siuce the
Minnesota decision held that section 313 did not apply to the Corps' owm
dredging activitias, the Congress added subsection (t) to section 404,
the section of the set desling specifically with dredging activities
and permits. While section 404(t) does not (as does section 313, as
amended) specifically mention permit requiremsuts as among the require-—
wents with which Federal facilities must comply, it qualifies the word
"requirements" with the same phrase, "substantive and procedural,"”

‘which is said in section 313 to imcluds "requiremsnts respecting permits.”

The purpose of the 1977 Amendment to sectlon 404 wag~-

"to insure that the dredge and £1ll activities of the

U.8. Arny Corps of Engineers are carried out in compliance
with State, local, or interstate substantive or procedn:al
requirements.” S. Rep. Fo. 95~370, gupra, 67.
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Although the legislative history speaks in terms of activities of the
Coxrps (presumably because it was the Corps' activities which were at
issue in Minnssota and alse because most of the Federal dredge and £11l
operations in navigable waters are conducted by the Corps), section 404(t)
says that activities of all Federal agencies ave covered.

A separate amendment to seciion 404 by the 1577 Amendments establishes
a program, amalogous to that in section 402 for other forms of pollutants,
vhereby the States cen, upon gualifying, assume responsibility from the

Corps for imsuance of dredge and £411 permits 1n thelr own navigable waters.

Wiscousin has not done so.

In an opinion recommending that this aatter be submitted to our Office,

‘counsel for the Department of Agriculture concedes that, if the State of

Wisconsin had a federagliy-approved program whereby it had sssumed respon~
gibility for issuance of permits for dredging activities in navigable
waters, the Forest Service would have had to secure such & permit. (This
iz not bacsuse the Forest Service is discharging dredged spoil-~it is,
rather,boilding ap. impoundment--but by virtue of section 404(f)(2),

which says that a federally-approved State program must cover discharges
of dredged or f1ll material which are imcidemtal to an aetivity either
introducing a new use of navigable waters, or impairing the reach,
cireulation, or flow of such waters).

The wmandate of section 404(t) that Federal agencies comply with State
requirements does not depend on whether the State has assumed the Corps’
regulatory responsibility. Federal facilities are unconditionally
required by section 404(t) to obtain State permits, if the State has
a requirement te control discharge of dredged or fiiled material. (See
in this conorection section 510 of the Act, 33 U.S.C, § 1370, which says
that except as exprassly provided, the FWPCA does not prevent the States

~ from adopting or eaforcing pollution contreol standards more stringent

than the Federal standards under the Act and does not impair or affect.
any right or jurisdiction of the States with respect to their waters.)

Accordingly, if the State of Wisconsin had a law governing dredging
arnd £11ling which would require anyone doing what the Forest Service
proposes to get a permit, the Forest Sarvice would also be required to -
get & permit. Io this case, lowever, counsel for the Forest Service
apparently denies that such a State requirement exists:

. "The present wording of the Wiscossin statutes
is aiged at the effect of the impoundment, and not at the
"discharge’ effect, The fee is for the statutory purpese
of reviewing and processing the transformation of the
streau from basically public recreational use (boating)
to a wildlife purpose (watland creatien), The Wisconsin
gtatute creating the fee requirement is not essentially
relevant to the congressional direction in section 404(t),
and the demand [for a permit] is net supported by it."

‘,’**
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We understand the position of the Forest Service to be that if the

| State had a propgram regulating dredging and fillinmg activities, and

requiring a permit for those engaging in such activities, the Forest
Service would be required to obtain such a permit, whether the State
progran were federally-approved or bhased sclely on State law, Howsver,
the Forest Service asserts that Wisconsin has neither a federally~
approved program nor a State program which covers the kind of incidental

| - dischiarge of dredge or filled material taking place here.

The State assesswent of the fee in question is based on sections 30,28

‘and 31.39, Wisconslan Statutes. Section 31.39 gives the State authority to

charge 8 fee for carrying out its dugies under sectious 31.02 to 31.38.
Those secticns deal generally with Stare regulation of dsms and bridges
affecting navigable waters. Those secking to construct or operate dams
on navigable waters must get State permits. Sections 31.04, L5, .07.
But, among the permit requirements in chapter 31, we find ue explieit

" reference to countrol of the discharge of dredged or f£fill material,

Similarly, section 30.28 of the Wisconain Statutes gives the State
authority to charge 2 fee for carrying out ite duties under sections 30,10
to 30.37. Uome of those sections clearly requires a State permit for the
discharge of dredged spoil. Section 30.12 requires a permit for the
deposit of material upon the bed of any navigable water "where no bulk-
head {i.e., shore] line has been established” or beyond a bulkhead line.
But it seems reasonably clear that section 30.12 is not a water pollution
contrel requirement, which is what section 404(t) of the WPCA contemplates,
but & requirement intended to preserve snavigabiliry.

While ordinarily we do not question the intetpretation by a State of

its owm laws, is this csse the Forest Service has raised what appaars, oo

the present record, to be 2 valid objection to the State’s claim that its
law is, by virtue of section 404(t), applicable to the Forest Service's

planned construction. Accordingly, the fee may not be paid.
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