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Decision re: Die Nesh Corp.; by Milton J. Sovcolar, General
Counsel.

Contact: Officm of the Genexal Counsel; Procuresent lawv I,

Oorqanization Concerned: Department of Inergy; Jet Propulsion
Lab., Pasadena, CA; Nationai lercrautics and Space
Adainistration.

Authoricy: =4 C,P.R., 20. 54 Comp. Gen. 767. S& Coap. GCen. 97. 54
Comp. Gen. 11%. 56 Coap. Gan. 730. 55 Comp. Gen. 374.
B=-1089551 (1978). B-178752 (1974). E~197200 (1976). B-189516
(1977). B--183990 (1975). R-190638 (1977) . B~-186502 (1576) .
P=-187286 (1976) . B- 184852 (1975). B~-188751 (1977). E-191825
(1978) .

A protester against a contract avard alleged that the
procureaent wvas not open aad that there vas prefezential
treateent by the Government. The protest involving apparent
impro:={eties in the solicitation filed after the avard and :‘he
protest involving preferential treatsent not f£iled wuithia 10
days wera untisely. The protester vas not an intecested party
since it 4id not priitest the terms of the solicitation cr s
timely basis nor asubait a proposal. Since the rrotest was not
for coamideration, no useful purpose woull have been served Dby
holding a bid protest conference. (H1W)
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FILE: B—192668 DATE: Jovember 29, 1978

MATTER OF:
Die Mesh Corporation

DIGEST:

1., Protest after award that terms of request for
proposals (RFP) did not permit open ccmpetition
is untimely. Under GAO Bid Protest Procedures,
protests based on apparent improprieties in RFP
must be flled before ciosing date for receipt
of proposals.

2, Protest that, rrgardless of terms of RFP,
preferential treatment previously given other
firmse precluded fair consideration of any pro-~
posal protester might submit is untimely. Pro-
tester knew basis for protest when it received
RFP, and did not file protest within 10 working
days thereafter as required by GAO Bid Protest
Yrocedures.

3. Prospective offeror which did no: timely protest
terms of RFP and cnose not to submit proposal
is not "interested party" to protest later that
awardees received preferential treatment from
Government. Clase of parties eligible to protest
alleged preferential treatment conaists essentially
of disappointed offerors. No such parties have
protegted or indicated that protester is authorized
to protest on their behalf.

4. Where merits of protest are not for consideration
because some issnes are untimely and protester
is not interested party to raise others, no
useful purpose would be served by h.lding bid
protest conference.

Die Mesh Corporacion has protested the awards
of contracts for the design of slectric and hybrid
passenger vehicles tu four companiies. The protester
alleges essentially that (1) the procurerent was not
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open because all lncerested parties were not given
an opportunlty to submit proposals, and (2) there
was preferential treatment by the Government in
that several of the contractors have previously
received electric vehicle contracts; one of the
contractors lacks sdequate facllities und som2 of
its principals were previously assoclated with
anuther company wilich received an electric vehicle
design sturly contract; and another of the con-
tractors is a foreign company, and should not

be receiving U.S., taxpayers' dollars.

While Die Mesh repeatedly complains of various
actions by tne Departinent of Energy, the procurement
wag actually conducted by the California Insftitute
of Technology's Jet Fropulsion Laboratory under a
prime contract (No. NASA 7-100) with the National
Aeronautics and Space Administration (NASA). The
relief requested is that the project be stopped
and a thorough invesuigation conducted.

In its September 18, 1978, report to our Oftice,
NASA asserts that Die Mesh is not an interested
perty to protest, and that this subcontract protest
is not for consideration in any event under the
standsards enunclated in Optimum Systems, Inc.,

54 Comp. Gen., 767 (1975), -1 CPD 6, where our
Office stated that we would review subcontract
protests only in certain limited circumstances.
Also, NASA questions the timeliness of the protest.

Ags for the nrotester's first argument, NASA
points out that the procurement was synopsized in
the Commerce Business Daily on October 25, 1977,
that by lettsrs of October 28, 1977, 342 organiza-
tions, and individuals were invited to a presolicita-
tion conference, and that 177 copies orf the request
for proposals (RFP) were issued on January 31, 1978,
In this regard, Die Mesh has stated that it was
perfectly capable »nf submitting a proposal under
the RFP, hut hellesed that it would have been
furile to do so in light cf the preferential
treatment given to certain companies in previous
procurements.
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If the protester's argument Is that the terms
of the RFP did not permit fuil and free competition,
or precluded Die Mesh from competing, it is .untimely,
because under segtion 20.2(b) (1) of our Bid Protest
Procedures, 4 C.F.R. Part 20 (1977), protests based
upon apparent improprieties in an RFP must be filedu
prior to the closing date for receipt of proposals.
If the protester's argument is that regardless of
the terms of the RFP, any prcposal it submitted
would not receive fair consideration in light of
the preferential treatment previously given other
firmg, it is aqain untimely, because Di¢ Mesh knew
this basis for protest when it receiv.:d tho RFP, and
protests other than those based upon solicitation
improprieties must be filed within 10 working Jdayes
after the basis for protest is known or should have
been known, whichever is earlier. Section 20.2(b)(2),
Bid Protest Procedures.

As for the allegation that the sucressful
offerors recejved preferential treatment, NASA
points out that by choosing not to submit a pro-
posal, Die Mesh effectively removed itnelf as an
interested party to protest these igsues, because
even assuming that preferential treatment occurred,
the protester could not have been hurt by it. Die
Mesh responds that it has an interest in the pro-
curement becaiuse it has been "intricately Anvolved”
in electric vehicle ¢evelopment for a number of
years and was a vocal proponent of the Electric
and Hybrid Vehicle Research, Development and
Demonstration Act.

We have stated that to protest <he award of
a Government contract is "a serious matter." Cessna
Aircraft Company et al.. 54 Comp. Gen. 97, 111" !I§ 4),
74-2 CPD 91. Protests.often dzlay the Government's
procurement of necessary goods and servxces, and
sometimes have a very substantial economic impact
not only on the protester but also on other involved
parties. We therefore believe, as indicated in
section 20.1{(a) of our Bid Protest Procedures, that
a party mucst be "interested” in order to have its
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protest considered by cur Office. Determining
whether a particular party is sufficiently
interested involves consideration of the party's
status in relation to the procurement (e.g.,
prospective bidder or offeror; bidder or offeror
eligible for award; biddeyv or offeror not eligible
for award; nonhidder or nonofferor, and the
nature of the .ssues raised, See, generally,
American ?atel;ite Corporation, B-189551, aApril 17,
-1 CPD 2889.

Where the lasues raised in a protest involve
which of several competing bidders or offerors
Bhould properly have received the award, we believe
that, in grneral, a party which would not be eligible
for award in any event is not sufficiently interested
tc protest. See, for example, Kieen—-Rite Janitorial
Service, Inc., B-178752, March 21, 1574, 74=1 CPD 139
(company which is not eligible B8{a) firm i8 not
interested party to protest amount of contracts let
to specific €(a) firm); DoAll Iowa Company, B-197200,
September 23, 1976, 76~-2"CPD 276 (large business
proteating agencyv's determination that awardee under
total ;small business set-aside has capacity to perform
contract); Elée=Trol, Inc., 56 Comp. Gen. 730 (1977),
77-1 CPD 441 {nonbidding party, with merc expectaticn
of recelving subcontract ‘award, protesting evaluation
of bids on prime contract); Comspace .Corporation,
B-189516, October 17, 1977, 77-2 CPD 296 isuspended
firm alleging Government negotiated with it in bad
faith and protesting awards to another offeror);
and Americanr Satellite.Corporation, supra (prospective
subcontractor protesting that there was insufficient
competition for prime contract award).

. In some instances, a nonbidding entity has
been considered sufficiently interested to rrotest
concerning which bidder or offeror should properly
have received the award. Many of these cases involve
some type of organization which, although not a com-
petitor for the contract, arguably has a substantial.
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economic interest in the outcome of the procurement.
For example, a parenta' asgoclation was held to be

an interested party to protest the award of a contract
for operation of 'a uay care centsr where its members!'
fees accourted for approximataely 1S percent of the
total operation co3t of the center, and nearly one~
third ot the contvact price, Degartment of Labor_

Day Cale Parents Association, HB- une

I§;§, PD 353, As polnted out I(n that decision,
other such cases have irvolved labor unions and ~i -ic
and trade associations. /ilso, as noted in Flec- "rol.
supra, in some instances a subcontractor may
auEEicient;y interested to protest a Prime contract
award.

However, it is not enough merely t¢o be an
individu.l employee of a disappointed bjdder or
of feror (Dale Chlouber, B-190638, December 20, 1977,
77-2 CPD 384), two concerned taxpayers (A. Kenneth
Bernier and C.,J. Willis, B-186502, July 19, 1976,
76~2 CPD 56), a concerned citizen (Patti R. Whiting,
B-127286, September 29, 1975, 76-2 CpD 208), a con-
sultant who is concerned about Government procurement
matters but does not represent any participant in
the protested procurement (Kenneth R. BRland, Consultart,
B-184852, Octoboar 17, 1975, 75-2 CPD 242), or a fornc.
Gavernmert purchasing agent concerned about whether
adequate supplies will be furnished to the Government

under the protested contract (Barbara L., Bayliss,
B-188751, July 6, 1977, 77-2 CP®D §) .

In the present case, the protester states it
is concerned about electric vehicle deveiopment but
chose not to submit a proposal in this procurement,
It ie evident that the direct and substantial
economic interests at stake are not those of Die
Mesh, btut rather those of offerors which participated
in the j rocurement and did not receive awards. As
indicatcd in American Satellite Corporation, supra,
Dic: Meth's interest3 are too remote for it to be
considered an interested party because there are

other intervening parties with more direct and
substantial interests. Stated another way, we
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believe the interests involved in the procurement

are adequately protected by limiting the class of
parties eligible to protest to disappointed offernrs
(and, possibly, specially Interested organizations

or subhcontriactors)., No such parties have protested,
nor is thera2 any indication tnat they have authorized
Die Mesh to protest on their behalf.,

In its August 16, 1978, letter of protest, Die
Mesh vequested a "full and open hearing.” In this
regard, the conferences held pursuant to section 20,7
of our DBid Protest Procedures are informal meetings;
our Office does not conduct formal hearings in bid
protest cases. See Julie Research Laboratories, Inc.,
55 Comp. Gen. 374, 387-388 (1975), 75-2 CPD 232. The
merits of the present protest are not for considera-
tion, and we believe no useful purpose would be
served by holding a conference in this case, See
Rushton Industrial Construction, B-191825, June 12,
1978, 78-1 CPD 427.

In view of the foregoing, it is unnecessary to
decide whether this subcontract protest is properly
for consideration under the criteria of Optimum

Systems, supra.

The protest is dismissed.

ik |

Milton J. ‘Socolar
General Counsel
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