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(Bidder's Compliance with Requiresent To Sulbcoatract to Ripority
Buvinesses ). B-192670. Novesber 28, 1578. 6 pp.

Decision re: Hayfair Construction Co.; by Robert P, Kellex,
Deputy Comptroller General.

Contact: Office of the General Counsel: Procuresant lawv I,

Orqaniwation Concorned: National Aeronautics ana Space
Administration; Algernon-3%lair Industrial Comtractora, Inc.

Authority: 54 Comp. Geu, 66. 54 Coup. Gen. 509, 53 Coap. Gen.
932, B=-190916 (1978), Keco Industries v. United States, 492
F.24 1200, 1205 (1974).

A protester alleged that the avardec¢ of a contract was
Given ap unfair advantage beciuse of waiver by the agency of the
nginority contractor subcontracting requiresents.™ The frotest
iavolved the aqgency's affirsative determination of
responsibility vhich is not generally reviewed by Gia0, tut since
compliance with the agency’s intent tc subcontract 208 ct the
value Of subcontractors to minority buainesses involved a
definitive reuspounsihility criterion, it vas reviewabla. The
contracting officer's detersination that the potential avardewe
should be foun:i responsible in the sincrity subcontracting area
was supported Ly objective evidence. (HTW)
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1~ It is GAQ's policy noL to review protests
agalinst affirmative determinations of re-
sponsibllity unless fraud is allecged or
solicitation contains deflnltive responsi-
billty criteria which alleqgedly have not
been applied.

2. Whether bidder satisfies agency intent to
subcontract to minority business enterprise
20 percent of total value of subcontracts
under procurement or complies with what
agency vlews as best coffort to obtain such
pPercentuage ls definitive responsibility
criterion reviewable hy GAO.

3. Contracting officer’s determination was
supported by objective evidence received
from Minority Business Enterprise Subcon-
tracting Evaltation Committee which recom-
mended that potential awardee be found
responsible in area of Minority Rusiness
Enterprise Subcontracting Program. GAO
hag no objection to drterminatlion in view
of facis of record and absence of evidence
from protester demonstrating that determina-
tion lacked reasonable barigs.

Mayfalr Construction Company (Mayfair) protests the
award of a cortract pursuant to invitation for bids (IFB)
No, 10-0054-8 issued hv rhe National Aeronautics and Spac~
Admi.ietration (NASA). The IFB called for mechanical and
electrical installatior on Mohile lLau' cher Platform No. 2
at the John F, Kennedy Space (Center.
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Muyfair alleges that Algernon-Blair Industrial
Contractors, Inc. (Algernon), the low hidder und awardce,
recelved the award under the instant procuremeit because
NASA waived, subsequent to bid opening, the "minority
contractor subcontrecting requirements" ("requirements"),
Mayfair believes that such waiver gave Algernon an unfair
advantage. 1In addition, Mayfalr suggests that Algernon's
efforts to satisfy these "requirements” were insufficient,

Also, Mayfair contends that had it not followed th2se
" "requirements,” Mayftair wuould have been able to submit
a lower bid than that which was submitted by Algarnon.
Further, it is Mayfair's apparent position that these
"requirements® are mandatory, nonwaivable, and call for
at least 20 percert of che total value of all subcontracts
re »lting from the instant procurement to be performed
by minority busine¢ss enterprises.

The IFB contains two clauvses which concern what
Mayfair refers to as "minority contractor subcontracting
requirements." The first is Article B - MINORITY BUSINESS
ENTERPRISE CONSTRUCTION SUBCOMTRACTING (May 1976) -~
which provides, in pertinent part:

"{a) It is the policy of the Government
that minority business enterprises shall
have the maximum practicable opportunity
to participate in the performance of
Gowernment contracts.

"(b) The Contrzctor agrees to use his best
efforts to carry out this pclicy in the award
of his subcontracts to the fullest extent
consistest with the efficient performance of
this contract, * * *

"(c) In keeping with rational policy, it is
NASA's objective that a vigorous procurement
program of actively seeking out and soliciting
minority firms ..~ accompliched at the prime
Contractor and subcontractor levels to ensure
their equitable participation in this construc-
tion effort., It is NASA's intent that at least
twenty percent (20%) of the total value of all
subcontracts resulting from this prime contract
shall be awarded to minority business enterprises
as defined above. * * #**
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The second is found in the Additional Instructione and
Conditions Sectinn, paragraph 30, entitled PRE-AWARD
SURVEY, This paragraph, besides setting forth what is
expected of the apparent low hidder during the preaward
survey, provides, with respect to mincrity subcontract-
ing, \he following:

A separate Minority Business
Enterprise Subcontracting Program Plan
ehall [,at the time of the preaward
survey,] be submitted in writing
consisting cof but not limited to:

*(a} A summary of the corporate
program for the employment of minority
business enterprises, This summary
shall include how this program will bhe
carried out on this contract if award
18 made,

"{b) A report and verification of
the company's efforts to achieve the 20
percent "inowrity subcontracting goal.
This siull include but not be limited to
solicitation procedures, the number of
minority firms su'icited and their re-
sponse,

"(c) The total work vo be subcon-
tracted, including a list of all proposed
subcontractors both minority and non-mintrity
subcontractors, and their plant addresses.
This 1list shall include:

(1) The value of each subcontract.
(ii, A summary description o:i work
to be performed.

{iii) A written certification of the
bona fide status of =ach proposed
minority subcontractor,

(iv) Schedule nf awards.”

Essentially, Mayfair's protest is directed at NASA's
affirmative determiration of Algernon‘s respor.ibility.
It is our Office's policy not to review protests against
affirmative determinations of responsibility unless either
fraud is alleged ¢n the part of procuring officials cr the
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sollicitation contains definltive responsibility criteria
which allegedly have noc been applled. See Centra)

Metal Products, Tncorporated, 54 Comp. Gen. 66 (1974),
74-2CrD &4; yvardney Electronics Corporation, 54 Comp.
Gen. 509 (1974), 74-2 CPD 376, This policy was adopted
by our Office becaure, normally, responsibility determlna-
tions are based In large measure on the general business
judgment of the procuring officlais and, being subjec-
tive, are not readily susceptible to reasoned review,
Central Metal Products, Incorporated,,supra; and Keco
Industries v, United States, 492 F.2d 0, 1205 (1974).
However, 1in sjtuations where the question of responsi-
bility revolves arrund a bidder's meeting or falllng

to meect certalin speciflec and :Yjectlve responsibility
criteria expressed in cthe solicitation, we will review,

to the extent possible, the Jdeterminations of the pr.-
curlng officials tu see if the specifled respnnsibility
criteria have been met. See Yardney Electric CTornoration,

supra.

In the present case, it is o1 \iew that the 29-
percent minority subcontracting req..irement In the
first guoted provision specifled a goal and not a guota
and that the subcontracting program plan, report and
verificatlon requirement and other requirements of the
second quoted provision set down preconditions of per-
formance and, thus, definitive responsibility criterion.
Cf. Centra Costa Electric, Inc., B-190916, April 5, 1978,
78-1 CPD 268. Therefore, since Mayfair's allegations
call Into question whether NASA adequately -onsidered
Algernon's ability to perform In accordance with this
requirement, the cuestion of Algernon's responsibility
is properly for review by our Office.

The record discloses that the Mlnority Business
Enterprise Subcnntracting Evaluation Committee (Cox-
mittee) conducted a preaward survey of Algernon which,
among other things, concerned (he 20-percent minority
subcontracting goal and the amount of effort expended
by Algernon to achieve such goal. The Committee ad-
vised that Algernon's Minority Plau (Plan) indicated
that it had solicited 37 minority firms and that seven
of those submitted a bid. Also, the Plan indicated that
211 but one of the responding minority firms were not
competitive. C .,3equently, the Committee requested
Algernon to recontact minority firms whose type of work
was Iin either the steel, stee¢l erection or electrical
arca, Algernon acceded to this reauest and advised NASA
in a letter dated July 27, 1978, of the following:
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"We have talked to Keystone, Fandion &
Sons and New World Construction concern-
ing the fabrication and/or erection on
this project. Keystone has advised u
that due to the azture of the jor -
did n. prepare a suhcontract propu: !
for erection services * * ¢, We have
attempted to work with Fandion & Srns

to gee if they could find their error

in thelr previous es“imate to us. This
has been to no avai). * * *, We have
also attempted to vork with New World
Construction and have been somewhat
successful in workirg the contrict out
with him due to the price variaticn * * *

"We have also attempted to work out the
electrical with Fischbach & Moore anc.
their minority contract. The price
differential at the present time is
somewhat in excess of $30,000, so we

have not been successful in this attemp.."

Based on the foreqoing, the Committee recomumended

to the contracting officer that Algernon be found
responsible in the area of the Minority Business
Enterprise Subcontracting Program. It ls apparent
“rom the record that the contracting offlcer con-~
curred with the Committee and considered this in-
formation, together with that ohtainod during the
remainder of the preaward survey, adequate to support
an affirmative determination of respongi.  (ty.

Our Office will not object to a contracting
officer's determination unless it is shown to be without
a reasonable basis. See Leasco Information Products,
Inc., et al., 53 Comp. Gen, 932 (1974), 74-1 CPD 314.
In this instance, there was objective evidence before
the contracting officer relevant to the definitive
responsibility criterion. This in itself is sufficient
to satisfy our Office's review standard. The relative
quality of the evidence is a matter for judgment by
the contractirg officer, not our Office. See Yardney
Electronics Corporation, supra,
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Azcordingly, Mayfair's prontest [s denied.

2 Kif1a.

Deputy Comptrollér General
of the United States





