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(Claim for Baimbursesest Involviag Yeruinatios of variable
Incentive Contract). . n-uzzls. Decvember 15, 1978. & pp.’

Decision re: Dr. Clinton Hoen: by Robert P, Keller, mputy
Coaptroller Geamoral,

Contact: otttco Of the Genheral Counsel: n:naul Law Batters
) & SO

organization Conc-ntnod: Public Health Servioce, .

Authority: 37 U.8.C., 313, 37 U.8%.C. 501{qg). 3?7 U.l.\ ‘e 404 (b). 37
0.8.C. 406 (c). .41 Comp. .Gan. 767..1 J.T.B., para. HG4ST,
Pubdliic Health Service Persomael !ut:wuo- 3, cczz.a. )

phniciln appuld a lotthuat doaying ade. cl.l.i.l ‘for

puna'c for ‘transpoitation for hinself end hia dependents,:
lhipunt of Sousehold goods, and luap~sas peyseat for asmsal
louudyd ncident- to lis voluntary relesse fros active duty. The
officer had signed a variable iacentive pay (VIF) agresement, but
becatse be terainat.d his contract before thc: VIP pericd was
complieted, he was not entitled to trnrpututoa. shipeent of
hourshold goods, mor luamp-sus payserti 'for asnwal leave. (R2S3)
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DECIBION OF THE UNITED SBTATES

FILE; 3-19228% DATE: December 15, 1978

MATTER OF: Dr.' Cliiton Moen

DIGERT: A Variable Incentive Pay. (VIP) agreement when
signed by an officer, represcnts a binding
contract, and when an officer exccutea such a
contract for 2 years and rubsequently accepts
the authorized payment, this officer may be
divested or his entitlement to trangsportation,
shipuent of household ‘goods, and lump-sum
paymer.t for ununed annual lesve if he terminates
'his contract prematurely aven though he claims
to have intended onlv a ‘-yenr conuitnenc.

‘This is in’ renponse to nn appeal of a aettlement of our Claims
Division denying the claim of' Dr._Clxnton Moen for. payment for trans-
portltion]tor himself and his dependents, shipment of hiu Fousehold
gooda, and lump-sum payment for annual leave Incident to his volun-
tary release from active duty with the Publis Health Service.

,or. Moen' esntérea on aetive duty with the Puhlic ‘lealth
service in Augist 1974. On Saptember 17, 1974, he executed @&
Variable Incentive Pay (VIP) contract, whereby he agreed to remain
in the service for 1 year in ew;hdnge for variable\incen'ive pay
of $12,000 in- addition to' his regulur pay’ and allowances. Duelto

deiays in 1nsu1ng regulations implementing” t-e legislation which

authorizad the variable- incent*ve pay, an’ cyportunity was provided
in June 1975 to terminato exir” ‘ng contracts and ‘execute new VIP
sontracts. Under this offer a prorat d amount of the initial con-
tract. payment would have to be refunded. New contracts had to be
submitted befnre July 1, 1975.
peng

Dr., \ . ¢ie thar he executed a new VTP contract for
1 year on! ]Jn 03‘1975 A copy of this is enclosed: with his
appeal. How. veér,. 'this contract is not signed’ by the ‘proper
officials and was never received at headquarters,. Public. Health
Service. Dr. Mven 'ndiceteu that on pot receilvipg®the payment
for this contract, on, the advice of hils supervigor he auxecuted
another contract on Saptember 19, 1975, for a 2-year period.
This contract was approved and he was patid $12,500 for 1 yesy
of a 2-year contract and a personnel order confirming this was
aent to him.
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Subsequently, another contract dated June 1, 1975, but
apprcved in November 1975, was submitted to headquarters, Public
Heolth Service. This contiact was not accepted since there was
aiready a valid contract for 2 years executed on September 19, 1975.
Program officials conasidered this l-ycar agrecment invalid, since
Dr. Moen was already serving under the 2-year agreement and had
been pald accordingly,

On September 17, 1976, Dr. Moen was released at his own request
from active duty with the Public Health Service, Pursuant to
Commissioned Corps Personnel Manual (CCPM), CC22.2, Instruction 3,
Section H.3, Dr. Moen was informed that he was indabted to the Unived
States for 33 750 of the $17,500 he received for competing only 1 year
of a 2-yaar agreement, He was also diverleu, of paypent for ttnvel
and transportation expenses for himself and his dependencs. shipment
of household gooda, and pavment for unused annual leave for failing
to complete his active duty commitment under the VIP agrcemert
executed September 19, 1975%.

Dr. Moex-:states Lhat he never “intended to serve more ’hnn
2 years with the Public Health Service. He contends that in
executing the September 19, lcfS VTP agreement, he-erred in
checking ‘the hox on ihe contract: 1nd1cat1ng he would serve .

2 additional ylars from the - dste of execution. He statns that he
beiieved this ‘to be the appropirato action, since it indicated’a
total commitmens of 2 years--the 1 year he had aiready served and
e~ additional year. Hde, also, contends that ‘the VIP agreement for
1 y=ar dated June 1, 1975, and received at headquarters, Publie
Health Service, in NOVEmber 1975 should be accepted as a cotrec-
tion =fF the September 19, 1973 agreemant which was in error,’

Under’ 37 U.8.C.'§,313 and regulntions prcmulgated putsuant
thereto by thie Shcretary of Health, Education, and Welfére, a
medical officer of the’ Public Health Scrvice who is otherwise
eligible and executes a written active du{y ugrecment will receive
incentive pay for completing ‘a specified number of years of con-
tinuous active duty.. Upon acceptance of the written agreement by
the Secretary or his. dcsignee he may be paid an amount’ not to
exceed $13,500 for eu'ch yeql ‘of the agrecment, in dddition co
any other pay and allowances to which he ia entitled.
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"
This statutc alco provides that an officar who does not
complete:the service for which he received the VIP payment, will

be required to refund any amounts received {in accordance with
regulations pronulgacnd by the Secretary. There is no provision
suthorizing thy reregollition of a VIP agresment that hae been
executed and apptoved

Apparently, no authority uxiuts whareby the Public Health
Bervice can require a commissioned ' officer to remain on active
_duty. Consequently, 37 U.S5.C.: 33 501(g) (1°76) and pa;agraph M6457
of Voluau 1 Joint Travel Regulations (1 JTR) which authorize a
‘luup-tun ;aynant for’ unuled annual ledve oi separation and travel

'n_fnnd tranuportatton aliowances, respectively, are used to provide

,dfditionnl incentives ror an officer to serve the colyplete period

“*cf active duty to which he had agraed.

%sﬁder 37 U S c. 8 ﬁﬂl(g):n congissioﬁud officer of the Public
Hcalth Service- WAY, be paid;e,luumhaum paynent ‘for unused annv-l
lsave undar cettain circuma’/ances, with the Appreval of the Surgeon
General. - It hat~ been the. practice of the ‘Surgeon General to dis-
approve applicatioia for tue lump-sum payment nmade by officers who
.do_ not gezve the entire period of duty to which they agreed. See
Public!: Healtu Service Persopatl Instruction 3, dated July 13,

71016 0022 .2, oection H, pafag;aph 5.‘ Since the cUngress specif—

cully prnvtdhd npprovnl au’hoxity to ‘the Sutgeon General in connec-
tion with the paymant for fused anfiual leave, 1t'18 our conclusion
that regulations providing for diveatiture of this entitlement

ara within the scope of the statute.

Likewise,.lvﬂmk M6457, provides’ similar authority in connec-
‘tion with entitiemént to traval and transpo:tétion allowances for
himself and his. depandents and household goods" when‘a mamber
voluntarily leaves the service prior to the expiration of a
period‘that he 'agrdéd in'writing tc;serve, Tuis xestriction is
apparently 1saued under rhe authority of the Secreta:y concernad
to prescripe conditions and limitatlonl under uh1ch such travel
and t1nnaportation allowances acvie. 37 U.S.C 40/ (b) and
406 {c) (1976) ‘See 41 Comp Gen. 767 (1962).

, .-.\

In Dt’ Moen's case he‘executed a- cOntraci on September J9
1975, by waich he agraed to serve for 2 yiars from the date of
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the contract. He contends thot the commitment he made to aerve

2 years was an error because of the ambiguity of the contract form.
We note, however, that the copy of the. contract form he executed on
June 16, 1975, which was no% received v 't'e proper officials,
cleurly shows a l-year commitment, Furt.;rmora, this was not the
first time Dr. Moen had executed a VIP cont:acr -and detailed
regulations concerning the VIP program had been promulgated at

the rime he executed the VIP agreement on September 19, 1975.

The contract raeceived at Public Healih Service headquarters
in November 1975 which was iatended tu amend the spreement of
Septcmbet 19, 1975, was not effactive since it was not approved
by the' proper officials on the basis that a VII' contralt is not
renegotiable and clearly states on its face that penaltiel will
be imposed in accordance with service palxcieu. Furthernore, ‘the

" mcceptance of the pavment of §12,50C and the personnel order
indicating that the payment was, for 1 year of a 2-year contract
ehould have pFut him on aotice that he had committed himrelf for
2 years from the date of the contract, rather than the 1 year te
Acates that he ‘ntended to serve.

. .,

In the circumstances presented Dr. Moen is bound by the terms

of the ccntract he executed on September 19, 1975,

Accordingly. the settlement of the Claims Division denyirg
h*s claim nust be sustained.

Deputy Compfller&ne .u .

of the United States






