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Decision re. Departwint of Defeume; ky Robert *. Keller, Deputy
Conptroller general.

Contact: Office of the General Counsel: Personnel Law Matters
II.

Authority: 37 U.S.C. 403(b). 37 U.S.C. 403(j). 37 U.s.C. 301.
Executive order 11157, as amended. 45 Coup. Cen. 146. 45
Coup. Gen. 165.

A determination of the Bsuic Allowance for Quarters
entitlements when spouses, who are both members of the uuiforted
services and have a child, are divorced or separated was
requented. The'Basic Allowance for Quarters at -the with
dependent rate in not payable to a aeamb: living in adequate
minqli-type Government quartera; and paying child support when
the e tranyed or divorced spouse is almo a mervica member and
assigned to adequate family-type Government quarters. A m'eber
paying child support to a divorced or estranged upoue- wbo is
also a member is entitled to a Basic Allowance for Quarters at
the without dependent rate only when not assigned to adequate
single-type Government quarters if the member with custody of
the child is asuined to adequate family-type Governament
quarters. (Author/SC)
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MATTLER OF: basic allowance for quarters for separated
or divorced members

DIGEST: 1. The basic allowance for quarters at the
with dependent rate Is not payable to a
member living in adequate single-type Gov-
ernment quarters and paying child support
to an estranged or divorced spouse when
that spouse is also a servine member and
assigned to adequate family-type Govern-
ment quarters.

2. A member paying child support to a divorced
or estranged spouse who is also a member is
entitled to a basic allowance for quarters
at the without dependent rate only when not
assigned to adequate single-type Government
quarters if the member with custody of the
child is assigned to adequate family-type
Government quarters.

We have for consideration the'letter of April 4, 1978, from
the Acting Assistant Secretary of Defense (Comptroller), requesting
a determination ofBasic Allowance for Quarturs (DAQ) entitlements
when spouses, who are both membars of the uniformed services and
have a child, are divorced or separated.

Under the pay Eind allowance system applicable to members of
the uniformed services either housing in kind is provided or an
allowance for housing is paid. Housing provided must be adequate
for the member and dependents,and if such housing is not provided
to a member who hai dependents, BAQ is paid at the with dependent
rate--a larger allowance than BAQ at the without dependent rate.

When a member 4s divorced and does not have custody of the
children of the marriage, a BAQ at the with dependent rate may
be paid if the member provides support for his dependents in the
form of' alimony and child support. Similar payments may be
allowed prior to divorce on the basis of agreements under which
the member pays for the support of his dependents.
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Several eases have arisen in the past in which the dependents
of a divorced or separated member are provided housing by the
Government not as a result of the status of the member claiming
BAQ, but as a result of the status of the other spouse. Under
appl'cable law and regulations, it has generally been held that a
member may not be paid BAQ at the with dependent ratn when the
dependents who would justify such payment are quartered in Govern-
ment housing at no expense. This rule has been applied even when
the alimony or support payments made by the claiming member are not
diminished.

In this context question 1 as presented by the Department is
as follows:

"1. May basic allowance for quarters (BAQ) at toe
with depnndencs rate be paid to a member who is paying
court-ordered child support to a former spouse who is
a œe-.vice member and has custody of their child under
the following circumstances:

"a. When the members are divorced and the
former spouse and dependent child are assigned
adequate family-type Government quarters aid the
member is assigned to adequate single-type Govern-
ment quarters?

"b. When the members are divorced and the
former spouse and dependent child are assigned
adequate family-type Government quarters and the
member is not asaigned to adequate single-typo
Government quarters?"

The statute which grants Aervice members entitlenent to BAQ
expressly states thact

"* * * a member * * * who is assigned to
quarters of the United States * * * appropriate
to his grade, rank, or rating and adequate for
himself, and his dependents, if with depet'rdents,
is not entitled to a bafic allowance for quarters.
* * *" 37 U.S.C. I 403(b) (1976).
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Under 37 V.S.f. "423(j) the President has issued regulations
which establish S:h4 basiL rules for paying BAQ. Thaze regulations,
as contained 1;u ExCafutive Order No. 11157, Juue 22, 1964, as amended,
are net outir a not> undar 37 U.S.C. 301. Section 403 of Lhe Execu-
tive order p':ovides In pertinent part:

;"SEC. 403. (a) Any quarters of housing
facilities under the jurisdiction of any of the
uniformed services in fact occupied without pay-
Pont of rental charges (1) by a member and hit
dependents, or (2) by a member without dependents,
or (3) by the dependents of a member on field duty
or on sea dfty'or on. duty vat a station where ade-
quate quarters 'are not available for his dependents,
shall be deemed to have been assigned to suth mcm-
he: as appro"risite and adequate quarters, and no
basic allowanca for quarters shall accrue to such
member under such circumstances * * *"

Xegulations providing mare specific ru' ; 4ntained in
Chapter 2, Part 3, of the Department of Dei-.t- ii! tary Pay and
Allowaneds Entitlements Manual.

!eAher Executiv9 Order No. 11157, a'2a IMedddo, nor our decisions
have interpreted 37 U.S.C. 403(b) as entitling atnember to payment of
BAQ sa 'the with dependent rate when Government quarters occupied by
the dependents at no expense are furnished incident to an entitlement
other than the member's entitlement. Thus, in 45 Comp. Gen. 146
(1965), which is cited ir the submission, Government quarters
occupied by the membrr's degendents as a result of the wife's
remarriage to another member were considered to have been furnished
by the Government within the terms of 37 U.S.C. 403(b) at least
during the period when the member claiming BAO was furnished Govern-
ment quarters. However, 45 Comp. Gen. 146 allowed the BAQ at thp
with dependent rave during a short period'when he was not furnished
single Government quarters. It appears that this riule was
predica:kd upon the wording of section 403(a) of Executive Order
No. 11157, as amended. That section does not specifically deny
BAQ to a me:hber durings aperiod when Government quarters are not
furnished. However, those provisions apply to a]' members with
dependents and assume that the member and dependents would r-:ide
together if possiblt. We lo not believe that It must be applied
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to cases in which there is a marital separation, since such appli.a-
tion would result In rules which may not be juscified by the facts
involved.

Therefore, when both spouses or former spouses ar, on active
duty in the uniformed services and the spouse who has custody of
the child (or children) is furnished Government family quarters,
the other spouse is entitled to either Government single quarters
or a BAQj at the without dependent rate. To the extent 45 Comp.
Con. 165 states a different rule it will no longer be followed.
The first question is answered accordingly.

We are aware that alimony and support payments required of
the spouse who does not have custody of the child or children may
not be decreased by virtue of the fact Ohat the other spouseYor
former spouse is furnished Governmiant family quarters. However,
alimony and support payments are predicated at least to some extent
on the needs of the wife and children and are subject to change
based upon changing circumstances. lie believe it is incumbent upon
the member who is liable for such payments to have support agree-
mencs or orders written in a manner which will provide appropriate
adjustments when the spouse and children are furnished Government
quarters at no cost to either spouae.

Questions 2 and 3 are as follows and will be answered jointly.

"2. Would the answers to l.a. and l.b. be the same
for the period of court-ordered separation prior to
a final divorce decree?

"3. Would the answers to l.a. and L.b. be the same
for the period of voluntary separation prior to a
final divorce decree?"

The extent of the couples' estrangement does not change the
result of the decision. Both members retain their statutory right
either to adequate quarters or to an allowance. Wfhen separate
quarter; can adequately fulfill the members' needs the BAQ cannot
be paid. Nor does separation affect the entitlement to BAQ when
the r'2mber with custody is assigned to quarters and the member
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paying support is not. On that basic-questions 2 and 3 are answered
in tOe affirmative.

Deputy Comptroller neral
of the United States
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