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MATTEF OF- pickson Forest Products, Incorporatec

DIGEST:

1 Seztion 2431.59-2 of Timber Management
rction of Forest Service ilanual provides
that presiding officer of timber sale has
discretion to call recess to auction.

It logically follows from this rule that
officer has discretion to extend recess,
especially where effect is to give LiaJe:
opportunity to submit hinhest b»id he
decires to make,

2. Section 2431.59-2 of Fore:t Service Manual
prohibits urging bidder o make higher bid.
This rule is not violated by presiding
officer who _Luggests to representative
of company that their authonrized bidder be
brought back into the auction room, if
firm desires to continue bidding.

Dickson Forest Products. Irc. (Dickson), through
its counsel, protested to our Office on May 8, 97§,
concerning the award by the United States Fores: Service
of the Bogus Jim No. 7 timkec zale in the Black Hills
National Forest to Wheeler Lumber and Bridge Company
(Wheeler).

on March 29, 1978, the Forest Service advertised
the Bogue Jim No. 7 timber sale and provided for the
submission of sealed bids by 10 a.m. on M&y 1, 1978.
Following the opening of the scaled hids, an oral
auction was held, Alt,aough five sealed bids were
received, only Dickson and Wheeler participated in
the oral auction for the timber.

The presiding Forest Service officer, acting
pursuant to section 2431.59 of che Forest Service
Manual {FSM), anmnnounced the terms nder which the sale
would be conducted. He stated that the participants
could submit one or more oral bids, arl that an oral
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bid would be accepted when it wos higher than the,
previous bid. In addition, it was established that

2 minutes would be allowud to elaepse following the
posting of each bid. If no higher bid was received
within this period, the sale would be awarded to the
apparent high bidder. The Forest Secvice officer also
informed participants that he wnuld consider requests
from bidders for reasonable extensians of the period
between bids and thar short recesses would be granted
upon redquest.

Oral bidding was begun at approximately 10:15
a.m. At 11:09 a.m., Dickson's representative submitted
a bid, at which time thecler's representative reqguested
a 10~to-15 minute recess, The Forest Service officer
locked at his watch and stated that the bidding wculd
resume at 11:20 a.m. Wheeler's reprdsentative lefi
the roor, and had not returned hy 11:20 a.m.; Dickson's
rapresentacvive requested that the bidding resume, but
the Forest Service officer waited until 11:21 a.m.
to resume the bidding. At that time, he stated that
the 2-minute bidding period nad begun. Within the
2=ninute period, Wheeler's representatiive rejoined the
auction and advanced %lhie bid 1 cent., The auction
continued until Wheeler became the successful bidder,

at a price which was $1.91 per thousand bnard feet A
(MBF) over the price offered by Dickson before the J
recess,

Dickson contends that the 1 minute delay in
resuming the auction afker the recess wawn a violation
of the ground rules set rforth at the outset of Lhc
bidding and that the Forest Service is estopped from
denying the effect of thosc rules. . In support of its
posivion, vickson calls our attention to <action 2431.
59-~2 of the Timber Management section of the FSM.

That section provides in pertinent part:

"Before beginning the’azuction, the presiding

Forest officer will de':cribe the auction

procedures. Each bidder should be given umple

time Lo bid, buu tbhere is no neced for inordinately
long perinds between bids., Short recesses in

the biddiny may pe permitted at the request of

a pidder or in the discretion of the officer in

charge. The avction ~honld Yo 7 Y1 open as longg
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as necessary to establish the value of th.
offering and to give cach biddar an opportunity
to submit the highect bid he desires to make,
but no one will be urgyecu to make & higher bid.
When deemed necessarxy a time Llimit of not lese
than 1 minute botween bids may be established
to expedite sale procedures: hywever, extensions
should be granted uvon reasonable requests * * *¢."
Dickson argues that the quoted section was violated
by tlie Forest Service officer because he extended
the recess without a request from a bidder.

We disagree. 3ection 2431.59~2 specifically
provides that the officer in charge has the discretion
to call a recess. We agvee with tle Forest Service's
positicon that it logically follows from thig rule
that the presiding officer has the dircretion to
exterd a recess, especially where the effect is to
give a bidder an opportunity to submit the highest bid
he desires to mpke. 1In fact, we find that the
Forest Service officer's action was the only appro-
priate action under the cirvcumstances. Section 2431.
£4-2 swecifically requirec that the auction be held
open as long as necessary to establish the value of

‘the offering. Without the extension of the rccess,

thi. policy would have been thwarted, since the bidding
after the vecess increased the sale price by £1.91 per
MBF.

In addition, our Qffice has consistently upheld
the discretion of presiding officers in timber sales
where the eifect is to increase competition while not
disturbing the balance between the bidders. 1In a
case similar to the instant protest, the Forest Servi:ze

‘officer stated that a 5-minute period would be allowed

between bids and that if no. further bids were received
within the period, the auction would be closed.

.Although a' bidder intended to continue the bidding,

because of a misunderstanding the %-minute period
elapsed before the bidder submitted a higher bid. We
held that under section 2431.59-2 of the F5M, "it was
incumbent on the Forest officer who conducted the sale
to hold the auction opzn #s lony as any biddezr expressed
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a desire to bid." Under the circumstances, no right
to the award vested with the ,,1gh bldder at the ex-
piratior of the 5 minutes. B-1668l17, June 2, 1969.

In B-1658c62, February 27, 1969, we held that a
4 -hour postponement of bid opening for a timber sale
was propelr where a b idder was mistaken as to the
correct time of the bic opening. In another case,
under a combined zuvaled bid-auction timber sale, we
heiu that the faiinre of the higb bidder to furnish
a bid bond with ity scaled bid, submitted tn qualify
for oral bidding, was a minor informality and the
fnrester's decision to include that bidder in the
oiral auction was proper. 51 Comp. Gen., 182 (1971).

Two important factors uvnderiined the decisions
in these cases: {l)} tihe absence of any showinc of
prejudice to the other bidders, and (2) the effect
of enhancing compet:tion, Both of these factors ave
present in the instant protest. Dickson was not
prejudiced by the l-minute recess since it was given
an equal opportunity to contisue bidding for the sale
after the recasua. The Forest Service offlcer's decis’on
to extend the recess clearly encouraged competition,
as indicated by the $1.91 per MBF increase from
Dickson's bid prior to the recess.

Therefore, we find that the Forest Service officer's
action was consistent with our decisions in prier
timber sale cases, as well as within the authority
vested in him by suction 2431.59-2 of the F3M.

vickson also alleges that the Forest Service
officer prompted another representative of Wheeler
to bring Wheelec's authorized bidder back into the
auction room after the recess, and theveby violated
the prohibition against urning a bidder to make a
higher bid. Although there is conflictinag evidence of
whether this sugyestion was made, we fail to sez2 rthr
impropriety in such action. Since tnere had Zeen some
400 advances in bid prices duripy the first hour of
the auction, the Forest Servicez officer did not regard
Wheelur's absence as a withdrawal, but felt it was clear
that the firm intended to continue the bidding. The
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Porest Service officer wias mandated by cection 2431 59~
2 "to give each bidder an opportunity to submit “hc
highest bid he desires to make...". Sce B-166817, supra.
By suggesting tc a reprosentative of Wheeler that the
firm's authorized bidder should return to the auction
room if he wished to ccrtinue bidding, the presiding
officer was onlv giving ‘the bidder this opportunity.
Therefore, there is ro violation of section 2431.59-¢

of the FSM.

With regard to Diclson's argument that the
Forest Service is estopped from denying the effect of
the rules outlined at the hegznrzng of the oral auction,
we- need only point out that in our opinion the rules
W. - observed. Dickson also contends that the Forest
Service's conduct of the sule deniad it due process

‘under the Fifth amendment to the Constitution of the

United States. We fail ‘to see how any denial of

due process occurred, and the protester has not ex-
plained its pesition. We therezfore find that pickson
has not met 'ts purden of proof on this issue.

Accor2ingly, the protest is denied.

Teputy Comptro léQLGeneral
of the United States





