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MATTER OF: KET, Incorporated
DIGEST:

1, Rule that GAQ will aot question’under bid pro-
test procedures manner of exercise of option
applies only to  »test filed by incumbent con-
tracto: complaining trat cption in its contract
should have been exercised. Protest by firm Ln.-
terested in competing for requirement covered'by
ccatract option will be considered.

2. Whetehburchése'optibn price was not evaluated in
awarding initial contract but added by subsequent
contract modificaticr, procedures followed in
exercising purchase option should comport as much
as possible with competitive procurement norm,
Interected suppliers should be afforded adequate
notice and fair opportunlty to have products
and prices evaluated and normally this should
be accomplished through competitive procurement.

3. Procedures established for potential suppliers
to demonstrate equipment were unduly restrictive
because agency made no apparent effort either to
examine whether acceptability of equipment could
be ;stablished through simulation testing tech-
ntques as requested by protester or to attempt
to provide access to Government equipnent ko
facilitate testing. GAO recommends that protester
be permitted to show acceptahility of equipment,
particularly in view of alleged Buccessful per~
formance of receat similar contract with other
agency.

KET, Incorporated protests the issuance and terms
of a notice issued by the Internal Revenue Serxvice {IPS)
and published in the Commerce Business Daily (CBD) seek-
ing firms williny to perform a demonstration test of
plug-to-plug merory equipment compatible with central
processing units (CPU) in operation ¢t the IRS.




ta

B-191949

The May 3, 1978, CBD notice read as follows:

*70--MEMORY, compatible ‘with Control Data Cor--
poration {CDC) 3500 CPU, [in accordance with]
the following requirements:

"l. Proposed memory must be plug-to-plug
compatible with existing CDC 3500 CPU's. No
software or hardware changes, however minor,
will be allowed.

*2. Proposed memory must be demcnstrated at
a site other tharn the IRS by 1 131 /8, and
the dcmonstration test must be conducted on
a CpC Model 3514-4 CPU. The Government shall
be provided suff‘c;ent Accdumencation on the
program(s) (e.gq.,; source listings} to deter-
mine the validity ¢f the demonstration test.
Further, offerors shall provide copies of the
program(s) to the Government for the purpose
n0f conducting a 'heard-~to-head' test between
the respondent's memocy and the existing CDC
memory.

"3. Respondents * * * will be required to 5
develo}: test program{s) which * * * produce
hardcopy output which will ehable the Govern--
ment to determine memory timing/throughput
rates,

L 4 +* * * *

"The requcst is for information aad planning
purpores only. The Government does not intend
to award a contract on the basis of this reguest,
nor will the Government pay for information pro-
vided in recponse to this request.”

This matter is the subject of a suit filed by
KET in the Federal District lourt for the District of
Columbia, in which KET seeks to enjoir. the IRS from
awarding any contract for or exercising existing options
to purchase CDC 3500 memory except upon the basis of a
fully competitive sclicitation for such memory. A tem-
porary restriining order, preventing the Government from
vroceeding in this matter before Qctober 30, 1978, cor
until ti:e matter could be carlier considered, was issued
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by the (nited States Court of Appeals for the "istrict
of Columbia, The case is for consideration under § 20.10
of our Bid Protest Procedures, upon requests for our
opinion by both the District Court and Court of Appeals.
See, e.q., Dominion Engineering wWorks, Ltd., et al.,

B-186543, October 0, 1976, 76-2 CPD 324.

By way of background we note that KET previously
protested Sole source procurement from CDC for various
equipments but has been frustrated in its attempts to
compete for.IRS's requirements. 1In denying a prior
protest by KET we took special note of IRS's advice
"that it is making every reasonable effort to minimize
the rompetitjve advantage which CDC may enjoy on the
follow—on siolicitation.” We have assumec that the above
CBD notice is in furtherance of that advice aven though
the redquest was for information and planning purposes.

A8 we view the CBD Notice, the IRS required only
a general demonstration of capability. It did not de-
lineate speeific tests to be performed. Morenver, the
test programs were to be written by the manufadkurer.
Any test would have sufficed, provided it was reason-
ably. adequate to;Vqlloate the various functions 'per-
formed by‘the propoced replacement memory and. provided
it permittéld the IKS tc determine timing &nd .through-
put rates from the resulting hardcopy data. Coples of
the programs and related documentation were to 'be pro-
vided to permit the IRS to generate comparable data
using its axisting Control Data memovry, for purposes
of comparison,

Until this case came on for heuring in the District
Court onh KET's motion for a tgmporary retraining order,
KET believed, and malntaineu bafore our Office, that the
IRS's purpose in conducting ‘the demonstration for -infor-
mation and planning was misléading and that, in fact,
tne Notice of Demonstration was contrived as a means of
assuring that a new contract be awarded to Control Data
on a sole-~sourc¢e basis. In’ addition to challenging the
demonstration procedure adopted by the IRS as amounting
to improper prequalification, KET argued that.in the
unusual circumstances presented here the IRS should have
facilitated the demonstration by allowing it to demon-
strate the acceptabilivy of its product through simula-
tion, or by making available one of the CDC 3500's in
use at the IRS.
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KET states that it is the leading third-party ven-
dor specializing in Control Data compatible equipment.
It is the offspring of International Time Sharing Serv-
ices (IT85), formed to provide engiiirering support of
ITSS Control Data 3000 series equipment KET states tlat
its 5350 memory was designed to support the CDC 3500 and
has been proven in applicaticns supporting CLC 3300
equipment through minor changes to interface logic re-
quired to slow down the memory to meet the lower speed
of the CDC 3300. Except for specd, KET explains, there
iz little difference between the CDC 3500 and 3300
equipment.

KET has at no point questioned the IRS's right to
require that it be satisfied that proposed eguipment
will meet its needs, including benchmarking of equip-
rent, -‘However, the protester arques that its product
has been fully proven through ise of memory testing
equipment which it has deweloped. This includes, we
understand, substantial operatiig time supporting an
in-house but smaller CPU configured to emualate perform-
ance characteristics of the CDC 3500. Central processing
units are expensive. Simulation, KET argues, is an en-
tirely apprupriate and proper means of demonstrating
equipment compatibility, at least in regard to normal
applications.

Not only does KET contend that simulation should
have been permitted, but it argues that the IRS could
have taken advantage of the facilities and services pro-

vided by the rederal Computer Performance Evaluation

and Simulation Center (FCPESC). At tha very least, KET
be’leves, the IRS could have attempted to obtain the

use of these facilities or it could have recognized,

as the Air Force has done, that circumstances may pre-
clude economical duplication of testing facilities by
other Governmental and private organizations. In this
regard, the Department of the Air PForce has stated that
it will permit nongovernmental users to test equipment
at Air Force [Cacilities on a workload permitting basis,
when: (1) required services are not reasonably available
through private industry sources, (2) testlng can be
performed without additional manpower, {3) the Government
is reimbursed for all direct and indirect costs, and (4)
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the business requesting the test indemnify the Govern-
rent against certain types of losses. See Notice, 43 Fed-
eral Register 22030, adding part 835 to 32 CFR, ch. 7C.

Prior to KET's filing of its ccmplaiiit in the Dis-
trict Court, the contracting cfficer sought to argue
that the Notice of Demonstration was "not a solicitation
for goods or services [but] was only a reguest for demoi.-

‘strations of memory units compatible with the CDC 3500

CPU's currently installed™ at IRS. 1IRS's stated purpoee
in requiring the demonstration involved nothing more
than a desire to simply test tho market, i.e., “to [try]

to discover if there is other compatible memory." In

this connection IRS counsel a*knowledged that:

& ® * ghculd the resulus of this demonstration
indicate that compatible memory is available,

and should the [IRS]) develop a reguirement for
such memory. present plans call for the [IRS] to
conduct & competitive procurement* * *." "gSuypple-
mental! Legal Memorandum™ dated and submitted to
GAO on August 11, 1978.

Throughout, KET has contended tha* the IRS was
be1ng less than candid because the current contract with
CDC would expire.on October 31, 1978, unless some action
were taken. As documents received in our Office since
the, cuse was filed in the District Court indlicate, IRS
counsel knew or should have known that in fact no re-
sponses were received to the Notice of Demonstration
from any potential offeror. Moreover, on August 15,
1978 the Contracting Officer executed Determination and
Windings {D & F) to justify the exercise of options
to purchase the eaxisting CDC equipment in connection
with a request for a Delegation of Procurement Authority
fron. the General Services Administration (GSA).

As indicated, KET takes exception to the exercise
of the options, asserting that it could compete were
it only given a Eair opportunity.

Whi%e we do not review contract administration mat-
ters pursuant ko our bid protest procedures, we pointed
oJt in H.G. Peters & Company, B-~183115, September 27,
1976, 76-2 CPD 284, that we will consider protests

Fe n
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against the exercise of contract options when it is !
alleged that such action is or would be contrary to i
applicable regulatory provisions governing the exeir- '
cise of options. Moureover, this Office considers
protests which assert that a procuring activity's
actions in modifying or extending a contract violate
the statutory requirement for competitive procurements
and deprive the protester of iis right to compete for
the Government's business, American Air Filter Co.--
DLA Request for Reconsideration, B-188408, June 10,
978, 57 Comp. Gen. ____, 78-~1 CPD 443; ' termem
Corporation, B-187607, April 15, 1977, 77-1 CPD 263,

As first revealed in Court, IRS inteﬁds to purchase

the existing Control Dpata equipment by exercising pur-

chase options under the existing contract, in lieu of
competing its requirement. The reasonablenesgs of option
prices should oe determined at the time the option is

to be exercised, as a matter of sound procurement prac-
tice, just as any bid must be evaluated for price rea-
sonableness before award. Admittedly, the Federal
Procurement Requlations (FPR) contain no provision com-~
parable to Defense Acquisition Regulation (DAR) § 1-~1505,
vhich directs steps to be taken by a contracting officer
before an option is exercised. Specifically, DAR §§
1-1565(d), (e) require that exercise of the option be
justified on the basis of the results of a new solici-
tation, unless: (1) an informal market survey or axam-
ination of readily ascertainabl: established prices
clearly indicates that better terms cannot be obtained,
or (2) the time available is so short that option terms
can be shown to be the best available, considering
factors such as market stability and available time,

and the ucual duration of such contracts. In the abseiice
of specific regulations relating to the exercise of
options, the statutory and regulatory mandate that
awards be made competitively imposes, we believe, sev-
eral fundamental requirements which shouldl have been
applied in this instance,

In analoqous circumstances we have recently stated,
concerning the application of the competition statute
to contract modifications, that:

"The impact of any modification is in our
view to be determined by examining whether
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the alteration is within the scope of the
competition which was initially conducted.
Ordinarily, a modification falls within the
scope of the procurement provided that it
is of a nature which potential offerors
would have reasonably anticipated under the
changes clause.” Ameracan Air Fil er Co.-—-—
DLA Request for Reconsideration, supra.

Whether sufticient concern for cOmpetxtlon is shown
in =xercising an option dependq in our view on the cir-
¢umstances from 'which the optiun arose as well as upon
the actions taken by the 3overnment in determining that
it should be exercised. In thcse instances. where the
option price was not evaluated in ma“ing ne initial
award but was only added by ‘a subsequant mod1f1cation
to the contract, the prozedures followed in exercising
the option should comport, as much. as possible, with
the competitive norm of federal procurement. This
recuires that potential.y interested suppliers be
afforded adequate notice of and a fair opportunity to
participate in the evaluation of tieir product:z and
prices. .See, e.g., Guderal Electrodynamics Corpora-
tion,-—Reconsxdeggplon, B-190020, August 16, 1978,

78-2 CPD 121.

Moreover, pricing normally can be adequately
assessed only through competition. Olivetti Corporation,
B-127369, February 28, 1977, 77-1 CPD 146. Regardirng
the use of prequalelcatlon techniques in connection
with the exercise aof an cption, we have held that an
agency is not required necessarlly to sclicit prices
to ‘ascertain whether to exercise an option provided
it can fairly deteraine without doing so that no other
firm could meet one or more of its essential require-
ments. Consolidated Airborne Svstems, Incorporated,
B-177758, July 10, 1974, 74-2 CED 15.

We recognize that we have expresseéd doubt about, or
have dascouraged the use of optinn testing procedures.
See, for example, the concern we eipressed as to whether
it would be "sound procurement policy for the Government
to put itself in a position where bids are requested
solely for the purpose of determining whether an avail-
able option price can be bettered." 41 Comp. Gen. 682,
687 (1962). However, we believe that the better and
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sometimes cnly effective method of determining whether
the exercise of an option is appropriate is to submit
the requirement to the test of competitive bidding.

S¢e, e.qg., B-173141, October 14, 1971. Where competi-
tion is solicited for such purposes, of course, offerors
should be advised of the purpose for which pricing is
sought. B-173141, supra; B-173376, August 16, 1971.

Although as the IRS states, the CDC contract was
initially awarded in 1970, the purchase optiun credits--
and indeed, the installation of CDC 3500 equlipment--
resulted from Modification 42 issued in 1974. KET sug-
gests that the modification was itself improper, citing
our decisions in American Air Filter, supra. Regardless
of the propriety of the action taken in 1974, it is
clear that the purchase option pricing is not the result
of or tested hy a competitive procurement,

Even though in this case the D & F never quite
says 80, it is clear that IRS se2ks to justify the
exercise of the CDC option on the basis of the absence
of competition because of KET's (or anyone else's) fail-
ure to respond to its request for a demonstration. If
this is not what was meant, the D & F is deficient
because no relative cost justification was included--
only a f£inding by the contracting officer that to exer-
cise the purchase option this year would save the Govern-
ment $530,000 over what it would pay DC if such ‘action
«wce taken next year. KET states that IRS would save

'substantially more than that by leasing KET equipment

and that it would be less expensive for the Government
to lease or buy KET equipment now than it would be

to exercise :‘he CDC options. The IRS evidently has
not done a market (i.e., price) analysis, and in any
event, does not contend otherwise.

Concerning the reasonableness of the demonstration
requirement, the IRS denies any intent to unduly restrict
conpetition., It asserts that because of prior unfortu-
nate experiences with unproven reripheval aquipment it
believes it can consider only equipment which is in
its opinion fully proven.

In KET's view, the IRS's actions are little more
thar a disguised attempt to eliminate it from consid-
eration. On August 31, 1978, KET was awarded a contract
by the Walter Reed Army Institute of Research (Walter
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Recd) to install KFT 5350 memory to support a CLC 3500
located at the Walter Reed Army Medical Center in Wash-
ington, v.C, The KET equipment has been installed.
KET's counsel stated in the District Court that this
equipment is now operating as intended. Had the IRS
been interested only in surveying the market without
immediate prccurement ramifications, it could have
agreed (as it has not) to extend the testing period

s0 that KET could make use of the CDC 3500 located at
Walter Reed. Moreover, KET complains, it made every
reasonable effort to locate a CDC 3500 which it could
use to perform the demonstration test. .s stated be-
fore Gur Office, KET has always been willing to pur-
chas2 CDC 3500 operating time as required to satisfy
any doubt the IRS may have regarding its equipment.

We do not tind it surprising that XKET has not pre-
viously denonstrated or tested the KET %350 on a CDC
3500, notwithstanding that the 5350 memory was designed
for CDC 3500 applications. We hardly would expect manu-
facturers to purchage a mainframe to test every memory
application they seek to develop. Not only are main-
frames expensive, but the CDC 3500 apparently is not
in current production., As KET states, approximately 50
units were manufactured by Control Data. Of the 40
units KET has been able to locate, 19 are controlled by
the United Status, eleven of which are operated by the
IRS. Thirteen units not operated bv the United States

are located outside the United States. The remaining 8

are used by state governments, or by commercial and ron-
profit organizations. By the extended IRS deadline of
July 31, 1978, KET was unable to come to an agreement
with any known CDC 3500 operdtor as to terms under which
KET could have installed and dewonstrated its 5350 memory.

The IRS dismisses KET's contentions that XET 5350
memory is compatible with CDC 3300 series equipment, and
in any event believes that there is significant differ-
ence between CDC 3300 and CDC 3500 compatible memory.
As far as the IRS is concerned, only actual operating
experience on a CDC 3500 exactly like those used by the
IRS will suffice and compatibility with the CDC 3500
cannct be established by simulation. In its opinion,
demonstration of the memory on any other equipment or
in- any other testing environment could demonstrate at
most that the dJdquipment works only with that equipment
or in that environrant,




B-191949 10

The IRS seems to believe that it is sufficient
that it simply claim that it possesses a reasonable
basis for requiring Lhe demonstration test or in in-
sisting that simulation not be permitted. 1In our view
the 1RS has not carried its evidentiary burden once KET
established--as we believe it has--prima facie support
for its contention, in effect, that the demonstration
procedures followed were unduly restrictive of competi-
tion. As we noted in American Air Filter Co.--DLA
Request for Reconsider’i’.ion, supra:

"While we believe that an agency's orinion re-
garding technical facts is entitled to consider-
ation, a conclusion by technical persornel re-
garding the legal implications of their findings
carries no more weight than any other conclusion
of law."

Although we do not suggest that it is improper fouv
the IRS to insist that KET, or others, demonstrate by
benchmark testing during the course of procurement that
products perform as claimed, it normally may be accept-
able for a manufacturer in KET's position to "prove"
its equipment through simulation testing techniques.
Simulation and related disciplines, including scaling
and modeling, are a part of the engineer's. stock-in-
trade. Cf., e.g., Applied Science & Technology Index,
v. 66, No. B, 79-80 (Scptember 1976); id., 1331-1332
(1977); Bibliography of Selected Rand Publications,
“Computer Sim»lation" (Rand, 1972). We cannot accept
uncritically the TRS's contention that in no case is
simulation acceptable regardless of how qood it may
have been, particularly where the actual equipment for
determining the acceptability of competinn products was
either unavailabhle or the agency was unwilling to make
it available.

in our opinion, & agency seeking in good faith to
foster maximum compet:ition at least would have: (1} ex-
plored the possibility of permitting simulation data in
lieu of actual CDC 3500 experience or insist that firms
demonstrate satisfactorily that simulation datz could
provide assurance of egquipment acceptability; (2) sup-
ported its refuszal to consider CDC 3300 operating data
by identifying the specific differences in capability
vhich would have to be shown to be met, and how those

-
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differences could be shown to have been overcome satis-
factorily; (3) provided a fuller explanation of its
reasons for refusing to permit its owh equipment to

be used in conducting such a test, including scheduling
information showing that possible use of the rjulpment
was fairly consider=d but in fact was not possible.

In the circumstances, IR5 has given the appearance of
creating 1'~duly restrictive testing regquirements de-
signed to frustrate the statutory requirement that
maximum competition be obtained in awarding Gover:iment
contracts, In any event, we understand that at ihis
time KET is able to demonstrate its equipment i{n
operation at Walter Reed and we think it shoulé be
permitted to do sO before IKRS purchases the equipment
from CDC,

Althouyh the IRS nmust be held accountible for its
failure %o diligently pursue a ccompetitive follow-on
cortract, or to properly evaluate thz purchase options,
IRS's actions have left it without 1 contract for neces-
sary servizces and equipment. In our opinion, the IRS
stiould neyotiate with Contrcl Data to extend the term
of the existing contract, for such time as is reasonasly
required to permit a competitive procuremeni action to
be conducted. 1In this conncction, we note that by letter
of QOctober 20, 1978, GSA has granted a delegation of
procurement authority to IRS to extend the existing
lease on a month-to-month basis, but not for more than
six months, in order to accompligh the competitive
acquisit.ion of the memory and disk subsystems. The
authority granted by GSA requires, as a minimum, that
KET plug compatible products be adequately considered.
Moreover, inasmuch as GS2 has refused to accede to IRS's
request for auvthority to exercise the gubject purchase
option, IRS cantiot properly do so. We belicve our
decision of today is concsistent with this GSA action.

The protest is sustained.

&Mu.
Doputy Comptrolleér General

of the United States






