
/,:;:. '{,' THE CoMPrFiDLLEn C3LNJERALAZ.VZ
CED:IS!C km O. aHE UN ITED STATrES

/ AF III NCT Or., D. C. D i4G°

FILE: 13-192485 DATE: !IovmlbEr 17, 1978

MATTER OF: Mr. George R. lcecherl

DIGEST: Employee of Federal Government, reduced
in grade clue to a reduction in force (1IfF)
effective July 1, 1073; was entitled
to 2 years retained pay and on appeal
1 year later won the right to a higher, but
still reduced grade retroactive to original
RIF date. Due Lo error lie continued to be
paid retained pay beyond the 2-year period,
and on request mor waiver under 5 U. S. C.
5584 disclailmed fault on basis that he was
not advised of retained pay termination date,
yet admits knowledge of the 2-year entitle-
merit period. Waiver is denied since the
Standard Form 50's issued to him in connec-
tion with RIF and the correction thereof
specifically referred to the July 1. 1973
inception date and he therefore should have
known its termination date.

This action is in response to ,a letter dated June 12, 1978, from
Mr. George R. Beechcrl, an employee oZ the National Aeronautics
and Space Administration, requesting that this Office review and
reconsider our Claims Division's denial of waiver of the claim of
tin United States against him in the amount of $543. 20, representing
overpayment of compensation incident to his enmployment and reduc-
tion in force affecting that employment.

The record in Mr. Beecherl's case shows that as a resulc of a
reduction in force he was changed from grade GS-12, step 7,
to grade GS-0, step 10, effective July 1, ]973. It is reported that
the employee was entitled to retained pay for a period elf i ,/ears
incident to this reduction in force. The employee appc-led that
reduction in forc with the Civil Service Ccixnmission.

Before his appeal had been decided he was further reduced ;o
grade 0S-0, step-lO, due to another reduction in force, A no,,
period of saved pay began at the tine of the second r eductiCo Ji

force.

On August 16, 19741, the Civ[l Scrvicu Commit!;son Appeals Review
Borvd Cound, in effect, that the reduction to GS-n was improper and
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that the reduction should only be LO the GS-ll position level. T'ie
reduction to grade OS-li was tsa be made retroactive to the orginial
reduction-in-force date, July 1, 1973. By Standard Form 50, dated
September 3. 1074, the original reduction in force was corrected
to show that he dvas reduced from grade GS-12, step 7, to GS-li,
step 1t), with entitlement to retained pay at the GS-12 level from
that earlier date. The further reduction in force was cancelled.
Thus, he was entitled to continue to receive that retained pay until
June 30, 1975, the completion date of the 2-year pcrind after his
initial reduction in fonce. However, due to administrative error,
the employee's retained pay was not timely terminated. It continued
to be paid until October 11J 1975. when the error was discovered
and which resulted in a salary overpaymient of $574. 24.

The basis for waiver denial b;" our Claims Division was that since
the effective date of the action, which reduced his grade and upon
which his retained pay rale period was predicated, had occurred effec-
tivc July 1, 1073, then in July 1975 he ShOLd11 have been sufficiently
aware of retained pay termination to put him on the notice to question
the continued receipt of pay at ihe higher level.

'rhe employee contends that although lhe Was aware of the 2-year
limitation on retained pay he did not know wh'sn his entitle.nent expired
since that date was not indicated on any of the Standard Form 50's
receivecd by him.

Section 5584 of title 5, United States Code, authorizes waiver
of erroneous payment or pay and allowances to Government employees.
However, subsection 5584(b) limiting that authority, provides in
pertinent part:

"(b) the Comptroller General or the heatd of the
agency I may not exercise his authority under
this section to waive any claim--

"(1) if, in his opinion, there exists, in connection
with the claim an indication of fault ::1 on the
part of the employee , "

The word ':fault"' as used in the foreegoing has been interpreted
as including something mo; c than a proven overt act or omission
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by an employee. Fault is considered to exist if in the light of all
the facts it is determined that an employee excrcising reasonable
diligence should have known that an error existed and taken action
to have it corrected. The standard employed by this Office is to
determine whether a reasonable person should have been aware that
he was receiving payment in excess of his proper entitlements.

The employee admits knowing that the permitted period for
retained pay was 2 years. While none of the Standard Form 50's
issued in his case showed a termination date for retained pay, it
is noted that they did show the inception date of his grade reduction.
The Standard Formn 50, dated June 28, 1973, showed a grade reduc-
tion effective date of July 1, 1973, for retained pay purposes. The
corrected Standard Form 50, issued retroactively in compliance
with the Appeals Review Board action, alsu referred to July 1,
1073, as the inceDtion date for the corrected reducthon in force
and another Standard Form 50 issued that day cancelled the reduc-
tion in force to grade CS-6. Mr. Beecherl was allowed backpay
incident to the cancelled reduction in force to grade GS-6.

Based on the forEgoing, it is our view that Mr. Beecherl should
have known that his retained pay entitlement vould terminate on
June 30, 1975, and not at a later date. Accordingly, the action
by our Claims Division denying this claim is sustained.

Deputy Comptrolera
Of the United States
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