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DECISION

FILE: B-189935 DATE: Novemver 16, 1978

MATTER QF: John R. Hanson - Claim fer Backpay and Request
for Reconsideration of Denial of Wajiver

DIGEST: 1. Employee appeala GAO Claims Division's denial
of walver of an ovevrpayment of salary reault-
ing from premature within-grade increase,
Denial of waiver is sustained. Employeec should
have been aware of Federzl rdy structure, includ-
ing the statutory waiting ccriods between within-
grade lncreases. Since he made no inquiry con-
cerning increase, ne is not without fault,

2. Ewmployee, whose tempnrary promotion was terminat-
ed by supervisor who vwas s2rving on improper
detail, iz not entitled tc backpay since super-
visor wac de facto employee and as such his
acts were valid as to third parties.

This decislon is in response to an appeai by Mr., John R.
Hanson, an employee of the Community Services Administration,
from our Claims Division's action of April 26, 1977,
Z2-2622080-121, which denied his applica’ion for waiver cf en
overpayment or salary resulting from a premature Step increase.
In addition to appealing that denial, Mr. Hanson has made a
claim for backpay. He argues that he is entitled to backpay
because hils terporary promotion to a higher grade was terminat-
ed by a supervicsor serving on an improper detail who was
without autnor.ty to take such action.

The record shows that Mr., Hanson, Program Analyst (Program
Development Of'ficer;; GS-14, step 3, received 2 within-grade
step increase to G3-14, step 4, effective May 27, 1973, He
received a temporary promotion to Chief, Management and Budget
Pivision, GS-15, step 2, effective September 2, 1973, =ot to
exceed 60 days. The temporary promotion was later extended not
to ﬂxceed June 30, 1974, and then terminated effective
Decenber 23, 1973. He received a quality step increase f{rom
Gg—lhx step 4, to GS-14, step 5, elfective May 14 1974,

fhe statutory provision goverricg the timing of step

increases, 5 U.£.C. 5335(a) (1470), provides, in pertinent
part, as lollows:




B-189935

"(a) An employee paid on an annual basis,
and occupying a permanent position within the
scope of the General Schedule, who has not
reached tk= maximum rate «.' pay for the grade
in which his posgition is placed, shall be
advanced in pay siccessively to the next
higher rate within the grade at the begin-
ning of the next pay period following the
~ompletion of---

(1) each 52 calendar weeks of
service in pay rates 1, 2, and 3;

"(2) each 104 calendar weeks of
service in pay rates 4, 5, and 6; or |

"(3) each 156 calendar weeks of
service in pay rates 7, 8, and 9;
subject to the felleowing conditions:

"(A) the employee did nut rececive
an equivalent. increase in pay from any
cause during that period¥ % # n

Payments incident to temporary prorotions are not to be in-
cluded in determining vhether there has teer an equivalent
increase in pay. Federal Perscnnal banval Supplement §90-2,
Book 531, subchapter Si 8&(3)(e) (April 7, 1972); 30 Comp.

Gen, 82 (1950) Sectiri'5536(b) of title 5, United Stotes
Code, provides “hat a quality step increase. is not an
equivalent increase in pay within the meaning of 5 U.S.C.
5335(a). Therefore, Mr. Hanson was entitled to a within-grade
increase to step 6 on May 25, 1975, 104 weeks .after he received
his increase to step 4. However, due to an administrative
error, Mr, Hanson erroneoury received a step increase to
G5-14, step 6, effective Septembeir 1, 1974, approximately

66 weeks after his increase to step 4. As a result, Mr. Hanson
was overpaid $618.40 during the neriod from September 1, 1574,
to May 24, 197%.

The authority co waive overpayments of pay and allowances
is contained in 5 U.S.C. 5584 (1970) and the regulatiocns
implementing that section, which are found at 4 C.[,R. 91.5
(1>76)., Section 91.5 provides for waiver of an erroneous
payment whenever:
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"{c) Cpliection action under the claim would

be against equity and good conscience and
not in the best interests of the United
States. Generally these criteria will be
met by a finding that the erroneous pay-
ment of pay or allowances cccurred through
administrative error and that there is no
indication of fraud, misrepresentation,
fault, or lack ol good faith on the part
of the employee or member or any other
person having an interest in obtaining

n waiver of the claim. Any significant
unexplained increase in pay or allowances
which would require a reasonable person

to make inquiry conceraing the correctness
of his pay or allowan:ces, ordinarily would
preclude a wi L.ver when the employsge or
member fails to bring the matter to the
attention of appropriate offi.ialz. #* ¥ #v

We stated in B-165663, June 11, 1969, in regard to the
requirement that there be no indication of fzult on the part

of the employee, that:

In ¢zterminin_

OO —

o

"Whether an employee who receives an
erroneous payment i= free from fault in
the matter can only be determined by a
careful analysis of all pertinen+ facts,
not only thcseigiving rise to tne over-
payment but thuse indicating vhether the
employee reasonaniy cuuld have beern ox-
Dected to have been awaro that an error
had been made. If it {s administratively
determin:;d that a reasotiable man, under
the circuristances involved, wohld have
made inquiry as to the correctnefs oy “Llie
payment and the employee in'rolved did not,
then, in our opinion, the employee could
not be said to be free from fault in the
matter and the claim against him cho1ld
not oe waived."

-3 -

~shether an employee's ~-iions are reasonable
vwith regard tv an ovarpayment we examine such matters as his
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position, exparience, knowledge, or service history. ..
B-174301, October 22, 1971. Our Claims Division de~_..u -
Mr. Hanson's claim on the basis that he should have baen awaj‘e of

the Federal pay structure, including the statutory waiting p:riods
between within-grade increases, Charts providing such infornaticn

were apparently available to all personnel at the Denver office
of thc Community Services Administration (CSA).

Mr. Hanson served as Program Analyst, GS-14, and as Chief,
Management and Budget Division, G5-15. It would appear that the
incumbent of thosc positions, especlally the latter cne, would
necessarily have to have a thorough knowledge of the Federal pay
system. In view of this and since the erroneous increase was
allowed 28 weeks prrior to its proper date and the availability of
the pay charts referred to above, we believe thut he should have
krovn that he was not eligible for a step increase at the time he
received it. Since Mr. Hanson made no inquiry concerning the
step increase, he is not without fault and, therelore, hisdcbt
may not be waive..

Regarding Mr. Hanson's claim for backpay, the record shows,
as indicated above, that he was given a temporary promotion to
GS-15, step 2, effective September 2, 16973, which was extended
on Noverwer 3, 1973, not to exceed June 30, 1974. The temporary

promoticn was terminated on December 23, 1973, when another employee

was selected for permanent assignment to the position which

Mr. Hanson had peen filling. All actions in connection with

Mr. Hanson's t -mporary promotion were taken by the Denver Regional
Director of the CSA wno was serving on a detail. wcater the Civil
Service Commisslion determined that the part of that detail in ex-
cess of 120 days wan improper since the agency had not obtainad
Commission approval for the excess period. In view of the Com-
mission's action Mr. Hanson claims that the Regional Director

had no'authority to terminate his temporary promotion.

Mr. Hanaon feels that he is, therefore, entitled to 0S-15 pay

for the naximum period of a temporary promotlon and the date of
elipgiblity for an in-step increase should have remained unchanged.

In general, we have'held that acts performed while a person
is serving in a de facto status are as valid and effectual in-
sofar as they concern The public znd the rights of third persons
as though he was an officer de jure. Matter of Acting Federal
Insurance Administrator's Status and Authority, 56 Comp. Gen.

761, 165 (1977); 42 Comp. CGen. 495 11G63),

The Regional Director falls within ocur definition of a de
facto officer or employec as one vho performs the duties of an

-l -
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office or position with apparent right and under color of an
appointment and claim of title to such office or position.
Where there 1s an office or position to be filled, and one
acting under color of authority fills thz office or position
and performs ita duties, his actions are those of a de facto
officer or employee. Sce Matter of William A. Keel, Jr.,

and Richard Hernandez, B- J§§ﬁ2ﬁ March 22, 1977, and declsions
cited therein.

The rule concerning the effectivenss of the acis of de
facto officers was enunciated in a letter from the uZneral
Counsel of the Civil Service Commission to Mr. Hanzon's .
attorney as follows:

"ERE St is noretheless weil-settled

that ‘/a/ person actually performing the
duties of “au-~ffice under color of title

is an officer a3 facto, and his acts as

such officer are valid so far as the

public or third parties who have an inter-
est in them are concerted.' United States v.
Lindsley, 148 F.2d 22 (C.A. 7, 1G45),

cert. denied 324 U.S. 863'(l°ﬁ5) "

In this connection, Mr. Hanzon wax one of several plaintiffs
who brought a sult before the Unib\d States Distri~t Court
for the District of Csloicado in whﬁxh one of the claims was
for damages for wages lost as a resuat of personnel actions
taken by the Regional Director. Tue gpu"t granted summary
Judgment Sor thae defendantis on the grounds that a csllateral
attack on a public official’z authority 1s generally not
permitted. N

This Office has consiste.tly adhered to the pcsiilon that
the dortrine of res jddicata which is to the effect that a
valid Judgment rendered on the merits cnonstitutes an absolute
bar to a subsequent action i"n the ¢laim, applies when a party
raiscs the same 1ssue;before this Office that he raised in the
court. 47 Comp. Gen. £73 (1968}. Although the Couri.'s action
in Mr., Hanson's case was an order granting 'summary judgment,
it has the same effect as a Judgment for “hese purposes. As
set forth in 60 C.J.S. Motions and Orders 65:
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" &% ¥ final orders, or orders affecting
substantial rights, fully litigated, and
from whi~h an appecal lies, are conclusive
of the ' tter adjudged, and, under the
doctrine of res judicata, binding on the
parties in all subsequent proceedi=gs un-
less reversed or modified by an appeollate
court.," .

In view of the above Mr, Hanson's claim for backpay is
disallowed and the action of our Claims Division denying
waiver of his rverpayment is hereby sustained.

@- Kefla

Deputy Comptroller General
of the United States
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