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DIGEST:

Agency is prohibited by 'Anti-Deficiency
Ace from making payments in excess of
funding limitations. Fact that limita-
tions must be exceeded to mAke contract
payments because of fluctuation in cur-
rency exchange rates and not through
fault of agency does not justify ex-
ceptions to Act. In such situation, agency
must ask Congress for deficiency appropria-
tion.

The Department of the Army has requested our
opinion as to whether a violation of 31 U.S.C. 665
(1970), the so-called Anti-Deficiency Act, occurs
when, in connection with contract payments to be made
in foreign currency, a statutory or regulatory
funding limitation is exceeded due to fluctuations
in the exchange rates for the foreign currency.

The statute provides that:

"(a) No officer or employee of the
United States shall make or authorize
any expenditure from or create or
authorize an obligation under any
appropriation or fund in excess of
the amount available therein; nor
shall any .uch officer or employec
involve the Government in any contract
or other obligation, for the payment
of money for any putpose, in advance
of appropriations made for such pur-
pose, unless such contract or obli-
gation is authorized by law.

* ~~* * * * *

"(h) No officer or-employee of the United
States shall authorize or create any obli-
aItion-I. n .:.. ... ,
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of an apportionment or reapportion-
ment, or to) in excess of the amount
permitted hy retgulationc prescribed
pursuant to subsection (g) of this
section."

The Army reports that:

"The problem arises from the minor
construction, repair and maintenance
of real property facilities where
there are statutory or regulatory
limitations or both on the obligation
and expenditure of funds for such
purposes* * *EA]t the time of entering
into the contract, the amount of the
contract is within both the statutory
and any applicable limitations as-
sociated with the work in uuestion.
The contract requires payment in local
[foreign] currency. Local currency is
purchased at the time such currency
Is required to make payment to the
contractor. At some point either
during performance of the contract or
before final payment to the contract-
or, due solely to a change in the
exchange rate for local currency,
payment of the full contract price
to the contractor will result in ex-
ceeding either the regulatory or the
statutory limitation or both."

The Army believes that the str.tute is not violated
ir, the above situation as it "speaaks in terms of an
officer or employee of the United States making or
authorizing an obligation under an appropriation or
fund in excess of the amount available therein' and
certainly no one in the Army could be charged with

havihg authorized or created an obligation or made
paynien' of any sum in excess of the limitation or
'!imitations" as the situation is the result of the
workings of the international currency market which
the contracting officer could not influence. The
Army concludes that:
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"JIlt is our position that even though
ceilings subject La [31 U.S.C. 6651
may be exc03adc, bs long as the fund
limitation at the appropriation level
is observed and the increase in price
is caused solely by devaluation of the
dollar, payments may be made under
the contract and no reports of viola-
tion of [31 U.S.C. 665] need be proc-
esseid. In such situations, it is
dif-icult to believe the Congress in-
tended to have individuals assume
responsibility for exceeding limiti-
tions where those individuals are not
in a position to influence the real
cause of the limitations being ex-
ceeded. H

We cannot agree with the Army's position. The
statute prohibits an officer or employee of the
United States from making "an expenditure,* * * in
excess of the amount available" under an Appropria-
tion. The Army now proposes to make payments in
excess of the appropriation available because
ceilings imposed by statute or regulation issued
pursuant to 31 UtS.C. 665(g) have been exceeded
through no fault of its contracting officers.
However, 31 U.S.C. 665 says nothing about why
sufficient funds are no longer available; nor is
it significant that the contracting uLticers are
not at fault. The statute flatly prohibits such
payments from being mede.

As the Army suggests, when a contracting officer
finds'that the dollars required to continue or make
final payment on a contract will exceed a statutory
limitation he may terminate the contract, provided
the termination costs will not exceed the statutory
limitations. Alternatively, the contracting officer
may issue a stop work order and the agency may ask
Congress for a deficiency appropriation citing the
currency fluctuation as the reason for its request.
In, this regard, 'we note that the general problem of
exchange rate fluctuation was the subject of a recent
report by this Office entitled "Better Program
Management Through Eliminating Exchange Rate Gains
and Losses from DOD Budget Process", ID-78-33, April 7,
1976. In the report, we recognized that contracts
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writt(en in Coreign currency had a significant effect
on thu budget process and stated "that the present
method of seeking supplemental appropriations .nd
reprogramiiming authority is not timely in dealing with
the problems caused by fluctuations in the currency
rates aid it affects the orderly implementation of
approved programn." We concluded that '(i]t would
be desirable to provide for an alternative funding
method to elimiinate from the budgetary process ex-
changvc rate losses that are not predictable and have
adversely affected Defense programs. This would also
insure that the Department of Defense does not sup-
plement its appropriations thtough gains derived from
floating currency exchange rates." We recommended that:

" * * * the Secretary of Defense seek
legislative authority to initiate an
alternative funding method to elimin-
ate exchange rate gains and losses
from the Department of Defense's
budgetary process. Such legislation
should require that the Secretary of
Defense provide the Congress with an
annual accounting of exchange rate
transactions by country, The Depart-
ment or Defense would continue to be
responsible to its oversight commit-
tees for justifying program expendi-
tures covered by the foreign currency
transactions."

We note that Title III of the Department of
Defense Appropriation Act, 1979, Public Law 95-457,
approved October 13, 1978 provides $500,000,000 for
transfer by the Secretary of Defens;e to or from
certain appropriations available to the Department
of Defense for fiscal year 1979 and thereafter "in
order to maintain the budgeted level of operations
* * * and thereby eliminate substantial gains and
losses to such appropriations caused by fluctuations
in foreign currency exchange rates * * '." Thus,
it appears that the problems referred to in our
report and which have been af concern to the Army
should not: arise in the future.
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