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DIGEST:

R. Rp'fl!na1i±l tY for establishment offtests\
end procedures necessary to determine product
adceptabt:ity is within ambit offetpertise of
'cognizant technical activity,a'nd;' therefore,
GAO has no objectSlon- t) requirament:. for both
first article testing and lOO-pe:cent overhaul-
type inspection fc'd necessarj'by
activity if surplus item is to be procured.

2. FaikLire of geiticy to amend solicitation, when
it determined, dul to urgency,, it could no
long'et accept surt'lus' ftems becaU'se of testing
required, di'; not prejudice protester that could
not offer newly :manufactureo ittm eligible for
waiver of first article testing.

XAertonautic'al Insitriument and a`dio Cdmpany (Airco)
has protest te4wa of acontact toArvin System3,
Inc. (Arvin), under request fo.Nprdposals (REP)
No. N00383-77-R-1930 issucl by the.Aviation Supply
Office, Department of the Navy (ASO).

The RFP was issued to Republic Electronics
Industries Corp. (Republic) and Arvin for furnishing
receiver-transmitters (R/T), both firms being listed
as recommended sources, of supply. Upon its request,
Airco was furnished a copy of the RFP.

Arvin' submitted the only timely proposal,
Republic submifted a "nd-bid" and.Airca's hand-
delivered proposal was late. Air"b also submiitted(
a timely but' unauthorized telegraphic proposal.
Arvin's proposed unit price was $17,497. The Airco
telegraphic proposal revealed proposed prices of
$18,775 to $20,295, depending on the 'quantity, for
newly manufactured R/T's and $14,950 to $15,495 for
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overhaulgld R/T's. Airco's proposal noted that
NRefurbished material is offered in a like new
condition."

Because of the possibility of monetary savings
through the purchase of overhauled R/T's rather than
newly manufactured units, a preaward survey was
conducted on Airco which recommended no award. The
reasons for this recommendation were that Airco:

"(;) had not provided a total list
of used perts to be incorporated in
the equipment, as requested, nor
had DCACMA been able to identify
all partsy (2) did not have an accept-
able inspection system; (3) did not
have assembled R/T units and could not
verify ,the availability of ill the
required materiall, (4) had various
subassemblf'' which carried- different
manufacturers' FSCM's (Federal Supply
Code for Manufacturers); and (5) was
unable to,.advise DCASMA of the identity
of 'the manufacturer of certain components
because there were no name plates or other
identification so that part numbers and
change letters could not be verified."

Despite the above recommendation, ASO technical
personnel stated that awatd' could be made to Airco
if the units were sub3ected to 100-percent "overhaul-
type" inspection by The Naval Air Rework Facility.
The AS" personnel recommendJed that a $350 evaluation
factor to cover the estimated cost of the testing and
inspection be included in the solicitation.

In view"of the anove, ASO determinieed that, not-
withstanding the failure of Aitco to submit a timely
proposal, Airco 'shou:'d be admitted to thie competition,
pursuant to ours Offi k's holding in TM SystemsIr.c.,
56 Comp. Gen. 300'C(1)77), 77-1 CPD 6ITt asion held
that where a late proposal under a sole-source solicitation
offers and can be shown to meet the Government's require-
ments within the time consttaints of the procurement, the
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agency may either cancel the Sol. -source and procure
under a competitive solicitation or amend the existing
sole-source procurement to provide for competition.
We believe the action takeni here comports with tiat
holding.

Accnrdingly, best, and final offers were requested
from both Airco and Arvin for uied surplus R/T's; 'how-
ever, through an oversight, no price was requested for
new material. The best and final request also advised
of the 100-percent acceptance test requirement and the
$350 evaluation factor.

Airco's best and final offer proposed a'unit
price cof $15,143.90 for used material compared to
Arvin's offer of $11,389. Arvin also submitted a
price of $16,475 for new materb1l.

With its te.st Wiid final offer, Arvin urged ASO
not to propure used surplus material because there
were ho ARN-105's ikailable in surplus rnd the R/T's
would have' to be assembled from ARN-52's or ARN-86's.
Further, there was no way to assure the components
werenot rejects and that they were the latest
design. Also, it was alleged that the failure rate
of R/T's composed of used modules was twice the rate
of new equipment.

When ASO's technical personnel were shown this
information, it was determined not ta accept surplus
material, pr/marily because it was 'thought that such
material wotid not have a life expectancy equal to
nely ,maniufactured maCtrial. Because The 30-day
acceptance, period5'of ,tt.d best and final offers had
expired by the time EhtUIidvice' was received, new
best and finals waere requested of Arvin t and Airco.
However, through inadvertence, 'priced were requested
or, iiutplus material'as well as new material. Airco's
new best and final offer for surplus material was
$11,495 with no'dffer made for new material. Arvin's
prices were $13,500 and $15,975 for surplus and new
material, respectively.
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fIrThe contracting officer again contacted ASO's
technical personnel concerning the acceptability of
surplus material because of the possible'savings of
approximately $4,300 per unit. The tehbical person-
nel advised that possibly surplus material would be
acceptable, but onli' if it was required to undergo
first article testing.

Because of the delays caused by the severtal be'st
and final offers and the consultations with technicial
personnel, the need for the R/T's had become urgent.
In view of the fact that first article testing would
require 5 months, according to ASO's technical
personnel, and Airco was not eligible for waiver of
first article testing, the contracting officer deter-
mined to make award to Arvin for newly manufactured
R/T's.

,Airno's protealt'is based on contentions that
there was"no justification for requiring first m'r;icle
testing since the units wer'4to be subject to 100-
percent overhaul inspection and that ASO failed to
advise Airco of this change in tho requirements by
amending the solicitation.

our Office has consz'tfently held that the
reiponsibility for the establishment of tests and
procedures necessary to determine product acceptabil-
ity is within the ambit of the expertise of the
cognizant technical activity.. While Airco arguees
that the Government is fully 'protected by the 100
percent inspection, in D. Moody.& Co. aInc., et-al.,
55 Comp. Gen. 1 (1975), 75-2 CPD 1, at page 15, our
Office did not object to the requirements for first
article testihg, -quality conformiance inspection and
tests and-acceptance tests where, as hete. the the
agency found such 'tests necessary and there was no
no probative evidence to the contrary.

Ragardiniq the failure of ASB to amend the
solicitation following the decision to require first
article testihg, we fail to see how Airco was
prejudiced. Even if time had permitted an amendment,
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it would have been a useless act because orly Artin
was capable of supplying then nowly AanufaictureJ R/T's
vithin the time constraints of the procurement. See
Tr'nhcoamm Inc., B-79O2730 February 9, 1978, 78-1 CPD

Piraally ., contrary to the allegation of ;Lirco
that ASO'imanipula'2ed the procurement in sucli'm way
that, it became urgent and award would have to be
made 'to Arvin for. newly manufactured items, w' believe
the record showns that the delays in the proiYurernent
-were caused by ASO's attempting to open the prncurement
&:o more competition, not less.

Accordingly, the protest is denied.

CPeputy Co(1Zoller enert
of the United States




