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MATTER OF:  Obligation of Fund.: for Purchase of Oil for
Strnteglc Petrolaum Regerve

DIGESBT: Deparfment nf Energy (DOX) has funds available

for obligation through December 31, 1978, to buy
crude oil for Strategic Petroleum Reserve. Where
DQE chiroses to have Defense Fuel Supply Center
(DFSC) contract for oil on its behalf, DOE may not
obligate approp)ietions unhl DFSC awards coniracts,

. 'This is in responsz tv a request froin the Department of Energy.
The Department (DOE) has an‘appropiiation of approximately $1. 1
billion to buy oil forits Strategic Petroleum Reserve (SPR) program.
The funds are available for obhgatxon through Decemoer 31, 1978,
Preferring not tq deal directly with commercial suppliers of oil,

DOE has arranged to acqulre the oil through the Defense Fuel Suppl,,r
Center (DFSC), an agency of the Department of Defense. DFSC does
not stock sufficlent oil itaelf to meet DOE's needs. DFSC intends to
procure additional oil on the open market,

The problem is “7hen the' DOE funds may be considered to be
obligated. , If DOE's appropriation may not be cbligated until DFSC
executes contracts . with commercial sellers for purchace of the oil,
then fo the extent mlch contracts are not executed by Deccmber 31,
the appropriation Will lapse, DFSC Has issued a.solicitation which
will enable it to enter into contracts with sellers obligating the full
amount by December: 31, However, both DOE and DIFSC cénsider
"that procedure to be‘diaad\rantageous to the Goverament, primarily
because of the haste ‘with which the coniracts must be awarded and
the effect that could have on the market. If,.'on the other hand, .the
funds may be consideyed as having beemobligaied at the time DOE
and DFSC agree that J')‘?SC will acquire the oil for DOE, then DI'SC
can carry out 'the puru:ha.se in a more ‘deliberate fashion and'possibly
upon terms more favcorable to the United States, (DOE is enjoinad
to acquire petroleum products for the SPR' consistent with mini-
mization of cost, and minimization of the meact of the acquisition
upon supply levels an'd market forces, 42 U.S.C., § 6240(b),)

The Federal Er.ergy Administration (FEA) and DFSC entered into
an interagency agreement in A :ril 1977 which purports to be the au-
thority for the purchase of petroleum for the SPR by DFSC. (FEA's
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functions have since been vested in the Secretary of Energy., Pub,

L. No. 85-91, 91 Stat. 565,) Under the agrzement, the Administ.-ator

delegated his statutory authority to execute contracts for acquisition
of petroleum for the SPR to the Secretary of Defense, with authority
to redelegate within the Defense Department. (The Secretary'of
Defense has redelegated this sduthority to DFSC.) Defense agreed
to acquire petrcleum for the SPB. in accordance with the provisions
of the Armed Services Procurement Regulation, FEA agreed to
provide Defense with purchuse requests for its specific require-
ments and {o advance funds to cover payment for the petroleum
under contracts administered by De/ense.

By its terms the futeragency agreement establishes a procedure
whereby, when DFSC aviards a contract to a seller of petroleum,
it does so on behalf of t'1e Secretary of Energy. The interagency
agreement {s thus essentially an agency agreement, with the Adminis-
trator of the I'EA as principal and the Secretary of Defense as
agent. Ii the interagency agreement governs the purchasec, then
until DFSC awarde a contract on Lehaif of DQE, there is apparently
no binding agreement for the pur chase of petroleum by DOE which
could serve as the basis for an obligation of DOE funds. (For
preseni purposes, we assumne that DOE, as it reprusenis, has
statutory authority to delegate duties to another Federal Agency
and that Defense has authority to accept the delegation.)

However, DOE argues that it should 1 oe pernutted to obligate
funds on the strength of its purchase request (termed by the agen-
cies an Oil Acquisition \')rder). issued .0 and accepted by DFSC,
The Ordeyr, a sample co,.y of which has been provided to us,; calls
for acquisition of a specl‘ic quantity of oil and makes ‘available a
gpecific sum of money for that purposs It is signed bj officials
of DOE and DFSC, and appears to be a bindmg agreement between
them. DOE contends, in evsence, that the oil acquisition ordor is
a binding agreement, no different from the kinAd of agreement it
could enter into with a private broker of oil who, alt%xough he might
not have the oil in stock, could contract to deliver a specific quantity
at a specific price to DOE by an agreement which would be the
basis for a recordable obligation,

i, The Order recites that it is entered in*o in accordance with the
interagency agreement which, as noted above, contemp]atel that
DFSC will act as DOE's agent. If the Order is' governed by the
interagency agreement, then it is no more than a principal's instruc-
tions to his agent, rather than a binding agreement between buyer
and seller. However, if an order for oil, placed by DOE with
DFSC, standing nlonc and withoutl reference to the interagency
agreemenl, can be construed to be a legally sufficient binding
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a.greement between Covernment agencies for the purchase of petro-

. leum, suvc i authority exists for such an agreement independent

of the delegation authority relied on in ithe Interagency A greement,
then, at least arguably, such an order covid be the basie for
recording an obligatlon. See .31 U,S5,C, v 20u{ai(1) (1970},
providing that an obligation inay he rccorded, based on documen-
tary ‘avidence of a binding agreement between Government agencies
for apecific govds to be delivered, in a manner and form and for

a purpose authorized by law, executed hefore the expiration of the
period of availability of the appropriation concerned.

One basis for".‘intex-agency agreements is the Eco16my Act,
31 U,S.C,-§ 688 (1970). However, an arrangement such as the

‘one betwéen DOE and Defense would apparently not be permissible

under the Economy Act because DOE, not being.one of the agencies
named in the Act, ‘may not ask a reqii{sitioned ey ency to contract
for ﬁrocurement of a commodxty ‘on behalf of DOE, but only to
provide a commodity which it is mrrently ina posiﬂon to provide,
Moreover, under 31 U,S.C. § 68({:1 (1870), funds cradited to the
requis ‘tioned agency under the Fconomy Act are not available
beond the period provided in the Act appropriating them. Hence,
even if this were a permi.lmble Economy Act {ransaction, the
funds would lapse after December 31 to the ex“ent that DFSC had
not awarded contracts for purchage of the oil. DOE therefore
argues that its transaction with DFSC is not governed by the
Economy Act. We agree. ]

DOE has a%thority. to the extent neces sary ‘to implement a SPR
plan approved by the Congress. to acquire petroleum products for
sterage in the SPR by purchase, exchange, or otherwise, and to
execute any contracts necesigsary to carry out the provisions of the
SPR plan, 42 1J,8.C. § 6238(f) (Supp. V 1875), The authority does
not upeciﬂcally cover coniracts with other Government agencies.
However, under sectioén 201(a) of the' Federal Property and Admin-
istr auv;: Services Act of 1949, as amended, 40 U.8.C, § 481(a),
the’ Administrator ‘of General Services, to the extent that he
determines that doing so is Advantageous to the ‘Government, ig
nuthorized to procure and supply personal property for the' use of
executive agencies'in the'proper dlscharge of thejir responsibihties.
The Administrator is to provide the services specified i1 subsection
201(a) to any other Yederal agency upon iits request. Section 201(b),
40 U.S. C. § 481(b). It therefore appears that DOE may request

‘the Admin{strator to supply its oil needs. Payment may be in

advance or by reimhursement. Section 109(b), 40 U. R, C,
§ 756(b). .
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Morcover, the Adininistrator is authorized to delegate his func-
tions under the Act to other executive agencies, Section 298(e),
40 U,.S.C, § 486(c). The Administrator has delegated to the Secre~
tary of Defenge his authority to procure and supgéy fuel commoditie,
including petroleum, Under the delegation, DF5C, éxercising
GSA's general procurement authority, may procure crude ol o+
DOE, Based on these authorities, DOE may puvrchase, and UFSC
may sell, crude oil without reliance on the exigting interagency
agrrement Letween them,

In this case, however, it appears that whether the relationship
between DOE aud DFSC is characterized expreasly as an agency or
not, DTSC is eusentially acting as an agent for DOE in awarding
the purchase contracts. DFSC does not guarantee to supply the cil
at the price stated in the Order; it must go to the market-to deter-
mine whether the quantity sought can be acquired at the gtipulated

‘price, Thus, execution of the Order is not certaln until DFSC

awards a contract.

We have held that, in the cage of interagency orders, an order
for an item not stocked by the requisitioned agency (ox"notf'routinely
on order, .if out of stock) may not be rerorded as an obligation until
it purchascs the item. 34 Comp. Gen. 705 (1955), In those instances,
there is generally no binding agreement between the agencies; the
order, interms of contract law, is an offer which is accepted by
the requisitioned agency's performanre,

f: . .

{1t 1e true that in several instances in the past, we have regarded
orders placed with another agency as serving to obligate the requi-
sitioning agency's funds even before the requigitioned agency had
awarded contracts or even solicited bids for performance of the
requested service., See 51 Comp. Gen,, 766 (1972); 551d. 1497
(1976); and HUD-Corps of Engineers Flood Insurance Studies,
B-167790, Sepfember 22, 194;7. In 55 Comp. Gen. 1437 and 51 Comp,
Gen. 766, however, the performing azency was required by its own
statutory authorities to accept the order and prcvide the requested
service.

Moreover, at the time the interagéncy agreements were executed
in those cases, there was apparently either a present ability on’the
part of the requisitioned agency to perform, or a readily available
alternative in the form of contracting out for performance, the 6nly
question being price. In this case, DIFSC can neither perform itself
nor can it offerr any assurance that the order can be filled through
a contract at the price and for the quantily specified. If the quantity
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Uought §s not available at thut price, DFSC must go back to DOE,
which must instruct it how to proceed. In this sense, DFSC is a
procurement agency, not a supply agency, and is in a position to
promise only to use its best efforts to secure the desired commodity
from the private sector.

Moreover, if DOE chose to buy the oil itself, it is clear that
the funds would lapse to the extent contracts were not awarded
before December 31, 1878, We are reluctant, without further
inZ2ication that such a result is warranted, to allow DOE, by
having another agency act for it, to preveni the lapse of the funds
at the time specified by the Congress.

Accordingly, we conclude that, to the extent that DFSC cannot

{111 DOE's orders from stock, its funds may not be obligated until
DFSC awards contracts for the purchase of the reqvired crude oil,

R.F.K2LLER

beputy Comptroller Genaral
of the United States
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