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THR CUMPTROLLER OIN!IIAI.
QT THE UNITED BTATHS

WASBSHINSTON, D.C. 230848,
, -- 0/

. . 7

LECIBION

-

FILE: B-1f2616 ‘DATE: Septembcr 25, 1978
MATTER OF: Raycom Industries Inc.
DIGEST:

i, Bxperience may be a proper evaluation criterion
even though one firm thernby obtains ar advantage
soriong as use of the critetion does not constitute
an nnfair action.

¥ ’ LR

. 2. Under]factq of recrcd ‘protester must be ‘held
to ‘have been ‘6n notice of bases of protest
conterning alleged defects in re ot*ation
process and comparative merits oi oposeo
prices for, contract work no later' than July
12 when protest was filad with Navy, Conar::
quently, protester was, required to file pro-
test withip 10 working days of receirpt of
Navy's denial of protest. |

3. Copy of. letter to; Nav, fijod . by protester at
GAO did’ not constitiite protest to GAO ‘under
A C.F.R, " §'20..(b) and. (c){4) since 1 waz not
addressed. to GAO and did hot 'specifically request
a ruling oy the Comptroller General®“buvt only
requested ‘that Navy request CAO render decision.

4, Since protest vasy not filed at GAO within 10
i working days from July 25, 1978--~latest date

on which prdtebter was aware of bases oF pro-

test--protest is untimely filed.

'H

4, 0n August 14 1978, A’ protost was received from
Raycomm Industries Inz. (Ra ycomn ) asserting a protest
against award of Navy contract NO0O140-78~C~0993 to
RCA Service Companv (RCA) because:




p—-

B-192616 . 2

(1). No, bidder could have compet.ed agatnst RCA
in light of RCA's prior direct experience at

‘he procuring activity;

.z) Had the procuring activity invited Rayﬂomm,
during pre-award negotiations, to explain its
cost and manpower estimates, Raycomm could
have shown that its charges on two recent
cuisitracts were only 10 percent of ‘Governmwent
estimated costs for the'contraﬂts~—therebf
enhancing the, attroctiveness of “layccmm's
*present cost proposal;

(3) Raycomm 's price for ‘'the oubject conttocr was
much lower than RCA's price; therefore, award

to Raycomm rather than RCA was in the Govern-
ment's interest.

. The initial protest correspondence submitted by
Raycomm shows that by mailgram of July 12, 1978, "
Raycomm filed a proteéﬁ with the Navy over the awsrd

£, the subjec. contract.,ny letter of July 18, the

Navy,replied to Raycomm s protesc. The- Navy's reply
stated that RCA hadﬁsub ftted the. "best technical}
proposal' for theicontrart work ‘and had demonstraled

the "most extensive corporate and personnel e*perience.
Moreover, as to cost concerns the Navy stated "any
other offeror would almost certainly incur substantially
greater costs."” Consuquently, the Navy denied the
company's prote-t.

>

\ By letter o£ July 25, 1978, to the' Navx Raycomm
"requested that [the Navy's denial of the company's
protest) .be reconsidered and that the General Account-
irig Office be requested to investigate this procurement
and rendér a decision * * *," Raycomm sent a copy
of its July 25 letter to our Office which was received
on July 27,
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Ancliysis y

Ground of proteet (1) eeaentxnlly complains that
contractor :has 1mproperlv achieved’ a competitlve
advantage over: Reycomm and other concerns.‘ There is
no requirement, howevir, that an:agepey: elimipate
the competitivefedvan*age possessed by;an offeror in
experience, resourcea or skills by:virtue of' the
offeror 8 performancé of prior contracts unless the
cG etitive advantage. enjoyed by a particular firm
15 the result of a preference or unfalr action by the
Government. Bolton Pneumatxcet Inc., B—-188275, June 9,
1977 77-1 CPD 410.

v The mere facts that the ﬂavy listed experience as
an evaluation critérﬁ;n for the eubject contract and
that RCA's past nxperience entitled it to a superior
score under/the criterion do not establish unfair
action by tle Government.

N Ae to! grounds of, protest (2) and (3), Raycomm
must be held to'have been: on_ notice. of\these bagses-of
protest. when it filed \its July: 12 mai&gram -of protest
with the:Pavy, - By that date the' compapy\was on noLice
of alleged defects in. the negotiations conducted with
it as well ae the price of the RCA contrect. Conse-
quently, the July 18 Navy letter denying the cbmpany's
. vprotest constituted initial adverse agency action on
* these grounds. of protest. 'Thus, Raycomm was obliged
te. file its. protest with our Office withih 10 working
days from Julj 25.ﬂ 4 C F.R. § 20.2(a) (1978),

- The copy of.. Raycomm 8 July 25. letter filed here
en:July 27 did not’ ccnstltutq;a protest to our .Of fice
eince the, copy merely‘contained a statament which re-
‘quested the Navy to request a GAO decision. The
letter was not addressed to GAO and .nowhere in the

’~:n- ' !
ta - Y,



B-1926161" | ¢

July 25 letter was therw anj ‘indication that naycomm fras
directly requésting our Office to decide the protest.
Sections 20,1(b) and (=) (4) exprassl provide, however,
that protests must be addressed to GAD and shall
'specifically request a ruling by the Comptroller L
General. " Consequently. the copy c¢f the July 25 leti:er
cannot be oonsidered % protest to GAO,

mhe on;! comaunication addressed’ to GAO was an
August 11 maxlgram of prctest received on August 14
or more than 10 working 'days after July 25. Thus
Raycomm's grounds of protest (2) and (3) ..re untimely
filed and will not be considered,

féeigikif4¢u-.

Acting Comptroller General
of the United States

Protest Jdenied.






