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DIGEST:
L . Proreet by large busine;s concern
o against, svlicitation ‘restricting
; ‘ prochreﬁent as to.alﬁemall busxnees ’
| setuaside, on basis that thefe were
| insufficient small business‘/compet-
| itors}  filed after -cldeing date for
| | o 'téceipt of” 8tep—one tecnnf&al pro-
. poeals is" untimely tiled under GAO
A ﬁ Bid- Proﬂest Procedures, 4 C.F.

W | . § 20. 2(b)(3977 ed ).

. 2. ernteetﬁby “ederal bunply“Sezviee (FSS\
contractor, alleqing ‘procurement’ 3hould
have been“eﬁ‘"cted under FSb, filed
after clcsinaadate for ‘recelpt of step-
one proposaln is untimfly f£iled and

- NOEN £8¢° cqngldeter1on on merits, Fact
were not being parchased from an was

| apparent from Commerce Business Daily

f tice and; from face of step-one

: soJicitation.
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.

R Large businese]concern £ Drotest agaxnst
NP agency's’'. evaluation of its equipment
A (on . baais of whech small business“f.
| offers were . reJected as, unacceptable)
£ilq after’ closingJGate for receipt
‘0 of step=one proposals is - timely filed
i wherefevaluat1on was hot publxcly gdig-
closed ind record;.does not ¢ontrovert
protestar's. aLatument that it became
aware »f unfavcrable evalioatlon only at
I time of issuance of step-two 'solicitatijon.
! ¢ : N
. 4. Protest cuesticning ptoprietv of- retain-
ing set-aside testriction’ after evaluation
of step~one technical proposals, filed
" N atter t1051ng date for receipt of prn-
| i posals is timely filed because price

'
.
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reasowableness in two--step formally
advertised procurement cannot be
determined unkil after bid opening
under step-two solicitation.

/
Award under two-step formally adver-
tised"Yirocurenent. restricted” as total

‘small bueiness set-aatde may be made

where ' there are only two small. busi~
ness Offerors whose step-one technical
rroposals were found acceptable and
were''aligible to compete on etep-two
invitation for bids,

'5
Tecﬁﬂical evaluations -are based oan
degree to which offerprs written
pr01oea‘s adequately a 2aress evalu-'
ation factors specif ‘4d: in solici-?\
tation, Request for’ ‘technical propoeale
(RFTP) which does not require samnles
or include sample testing and evaliation
criteria does not authorize procuring
activity to aﬂunre and’ tast proffered
equipment to dethrmine acceptability
of technica1 proposals.

RFTE;, 3tatement: "THIS PURCHASE IS
RESTRICTED TO SMALZL BUSINESS" does
not suffice to .restrict procurement
as total small business" set-aside
where RFTP does not also: inclade
clauses reguired for total set-aside
byLArmed Services Procurement Regula-
tion (ASPR) §§ 1-706.5(c) and 7-2003.2
(1976 ed.).

Agency s acquis*tiou and evaluatlon of
equipment furnisheéd by firm deemed; in-
eligible to compete on. step—one ‘RFTP and
rejection of six proposals on basis of
such evaluation constitute complete
departure from RFTP evaluation criteria.
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. | Improper-evaluation precluded 60 peicznt
KR of offerore from compating'on: etep-two
- - solicitation to their'!prejudice.  howaver,
B remedial -action is not:possible beacause
| C : ‘ e Sl RS A R ¢ N .-
by ‘ _ of termination-costé and"urgency aid
3 I T gravity o) program for which camerzs are

- ' , peing ptirchased. s
N X s T R BT 1
et 9. ASPR: § 51503.1(t)ﬁréguires-prdet‘nbtice
o to. unsuccessf !l offerors; reasons,for
¥ejection may be .given in general t7tms,
nocice :equiﬁemgnu is (procediiral; and
failure to cbmply)iis nct legal basis
for disturbing otherwise valid. award,
Notice{merely stating offeror's” item ..
does not meet specificatinn regquiremer. s
18 inconsistent with spirit and purpose
of requlation, particularly where Agency
furnishes more detailed reasons for if
rejection in denying offeror's protest .
. shortly after issuing notice of reiection.

iy
LIN

; o o L R LA VY
| N [gpAnCorporaEfﬁh (RCA). and NormanKR,ISeliﬁéer &
L 1 Associgtes;.INQ.;(selihger),:have,prptésted against
o , the award of a contract by the Department of. the
AN . Navy ‘(Navy), Naval Aii\'Development Center, Warminster,

o ; Pennsylvania, to'General Electrodynamics Corporation
} (GEC)fQﬁ;clbééq¢ﬁirquit television cameras. for alarm
! assessment in piiysical security systems, under request
3 for technical proposals (RFTP) No. 62269-77-R-0448,
| A Pre-1ﬁ€iééti§b Notice concerning the 'proposed
. | procurement, published in the Commerce Bilisiness Daily
| z (CBR)..on ‘June 15, 1977; advised that "[t]he TV cameras

Co must be commercially available, off-thé-shelf equip-

ment," ‘that the procurement would be conducted by two-
step, formal: advertising, and that ‘the step-one. solici-
! tation’ would be issueéd approximately July 1%, 1977.
Twenty-nine firms responded, reaguesting copies of the

: solicitatiln,

. . At some time during the early stages of the: pro-
| cyremefit. the Navy purchased or received from manufac-
’ turers. 10 cameras for inspection. RCA, for example,

e e e e, ——— — e -
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furnished a cameca to the Navy on July 22, 1977. The
parties offer conflicting accounts of this transaction

-
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which'will'oe discussed bclon: it is mentioned at

this juncture in order to establish the chronology

of events in the procurement process,

On Jcly 24,,1977, the Navy's Smail Business

-Soecialiat recomiended that the. procurement be set aside

for 'exclusive. small busjiness participation. The con-
tracting officer concurred, and an RFTP £or 100
cameéras, 100)mapuals and an option quantity of an
additional 100 cameras was issued on July 26, 1977,
with the following legen? atop the first page.

“PHIS PURChase IS RESTRICTED TO SMALL BUSINESS,"

By letter: dated July 2¢, 1977, the Navy, informed
RCA, a large business concern, that the procurement was
to be a total small business set~aside.. RCA: responded
by letter. uf A;gust 3, 1977, asking whether there was
a sufficéient number of small business céfipetitors for

. a set-aside. -The. Navy replied in' the affirmative two

days later, and did not treat RCA's August 3 letter as
a protesi agalast the sclic! tat{oli.
l } (“ .:i'
_jj_The Te"hnical ’roposals clause of the RFTP pro-
vidizd “for.the submissidn and evaluation of proposals
as follows.

“Offeiors are reqtired to. furnish a detailed
technical proposel with sufficient 1nfurmation
to show complidnce with the requirements of
the solicitation.

-
"Offerors are addﬁa:ﬁ.to submit proposals which
are fully and nlenrly acceptable without
additional explanation or information,

since the Governmﬁnt may make a final
determination as:tO whether a proposal is
acceptable or unacceptable ‘solely on“the

ceed with the second: step without requesting
further information from any offeror. However,
if it is deemed necessary in ordér to obtain
sufficient acceptable proposals tc assure
adequate price competitioh in the second

step or if'it is otherW1se in its best.
interest; the Government may: at its sole
discretion, request additicnal information

from offerors of propesals which are considered

[]
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R
reasonably sus eptible of being made acceptable
by additional intormation clarifying‘ \
supplementing ‘but not basicelly changing any
propesal as submitted, For this purpose,
‘the Government may discuss any such proposal
with the offeror,

"In the second Ltep’%STEP TWO) of the proche-
ment, only bids based upon technical proposals
datermined to be, acceptable, either inif;jally,
or as a resilt of ‘discissions,; will be con-
sidﬂred for award; EACH BID IN THE SECOND
STEZ SHALL B .BASED ON THE' BIDDER'SfOWN -
TECHNICAL PROPOSAL. Prospective Contractors
‘{;ubmitting unacceptable tec;nical proposals
will be so notifind upon completion of the
/'technical evaluation as to the reasons why

S ‘their proposal is considered unacceptable.

L * w * %N
" : /f‘-‘

‘ Ten‘technical prOposals, including those of GEC
and -Selinger, were received on Augqust 17, 1977, the
closing date for receipt of proposals. PCA, howevery,
did not submit a proposal,

Between August 26 and September 1, 1977, the Navy

- sent GEC a list of questions concerning the caméra

specificationr and ‘the. firm's proposal. GEC supplied
the requésted information by telegram on September 6,
1977, which the’ Navy received on September 8, 1977.

_ The Navy stares that technical evaluaticn of the
proposals was, conpleted on" Septemberis, 1977, as.a .
result, of which oonly. tlie GEC and’ Cohu, Inc.  (Cohu) pro-
possls were determined to be acceptable.. The remaining
8- proposals were:deemed unacceptable and not reasonably
suscep £y le of being made acceptable by further clari-
fying information.i Three days later the ‘Navy sought
additional information from GEC, which - the firm tur-
nished by telegram dated September 12, 1977,

The step-two invitation for bids (IFB)\was issued

to GEC and Cohu on September 14, 1977, On .September 19,

1977, Selinger personnel telephonically ascertained from

i - , : a R
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the Navy that tle firqutproposal;had‘beengfound unaccept-
able, that it would not be permitted to cornete on ‘step-
two, and that a letter so notifying ‘Sselinger had been
prepared. (Ietters hotifying the unsuccessflil offerors)
pursuant to Armed Services Procnurement Regulation (ASPR)

§ 3-508.4 (1976 ed.), were mailed on September 20, 1977.)
During a second telephone conversation that da;, the Navy
asserts that Selinger ‘was told the reasons why its proposal
was rejected, Selinger submitted written protests to the
Navy on September 19 and 26, 1977, which the Navy denied
by telegram dated September 27, 1977.

, At the bid opening on September 26, 1977, GEC
was the low bidder at a unit price of $1,786.75 pir
camera for the base guantity and $1,751 each for ‘the
option quantity., 'Unit 'prices teported by the Navy are
actually average unit prices for each group of 100
cameras, which are supplied’with one of four typis of

- lens, quoted at four different prices, for gquantities

per-lens-type cf 60, 20, 15 and 5 units.

RCA and Selinger filed their pfSEeats with our
Office on September 28, 1977. On September. 29, 1977,
the Navy made a Determination and Findings (D&F) of
rgency, pursuant to ASPR § 2-407.8(L})(3) (1977 ed.),
under which contract No. N62269-77-C-0448 was awarded
to GEC on the same day.

By April 14, 197B,¢éBc had delivered 8 camétas.to
the Navy. During evaluation of. the firm's production
items, however, th:.Navy noted a lack of. contrast under
certain low light cenditions, which GEC!has .proposed to
solve hy moﬁﬁfying the camera's configuration. The Navy
has, therefore, suspended further delivery under the con-

tract pending evalvation of GEC's modification proposal.

RCA Protest’

.., RCA essentially contends that the procurement, was
ig@ppggpriapglyaqet.aside,fqr small business and should-
hive baén resolicited without the small-business res-
ctiction, that the Navy improperly evaluated an RCA
preproduction model camera on the basis of which. it

wrongfully rejected technical.proposals by Selingér
and 5 other offerors which offered RCA cameras, and.
that the Navy should have vurchased itsg requirements
from RCA's Federal Supply Schedule (FSS) Contract No.

GS09s-38172.
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" TIMELINESS

,,,,,

The Navy takes' the ponitton that. RLA'B protest 13
untinely filed and not entitled to consideration on
the merits, citing § 20.2(bj(1) of our Bid Protest
drocedures, 4 C.F,R,, part 20 (1977 ed.), which provides
as follows:

'Protests based upon alleged improprieties
in any type of solicitation which are apparent
prior to * * *’'the closing date for receipt
of initial proposals shall be filed prior
W % * * the closing date for receipt of
initial proposals, * ® =

In this: regar&' the Navy asserts that the' faot that

the procurement. was to be a tntal sat-aside was apparent
from the RFTP and that RCA was. expressly so advised by
the Navy's July 28 letter. Because. RCA's protest was
filed with our Office 29 workin¢ days after' the August 17
closing date for receipt of technical proposals, the
Navy therefore contends that it was not timely filed.

_ .. RCA, however, states’ ‘that it relied on the Navy's
August 5 assurances concerning the sufficiency ;of
small business competitors, that it had no indieation
to the contrary.:until the I¥E/was issued to only two ),
bidders; and that its protest was thercfore timely filed
within 10 working days of the 'issuance of the IFB.
See 4 C.F.R. § 20.2(b)(2) (1977 ed.).

A total small business set-aside is prohlblted
absent a determination that there is a reasonable
expectation of offers from a sufficient number of
small bueiness concerns to assure that award will be
made at  a reasonable prlce. ASPR § 1-706.5 (1976 ed.).
The contractxng;of@xcer s deciSLOn to set aside a
particular procurement exclusively for small business
should: be made on the.basis of the’ citcunstances
which ex1st at.the time the’decisiongis made. B-172165,
September 3, 1971; DeWitt Transfeér and- Storaqe Compagx
B-182635, March 26, 1575, 15=-1"CPD 180D. These—ae0151ons
are basieally bueiness Judgments which require the
exercise of broeg discretlon by the contracting officer.
Hawthorne Hellod Inc., B-190211, November 23, 1977,
77-2 CPD 406, T us, the actual reasonableness of the
expectation will not be reevaluated in retrospect, andg

TS W AR dee Spms s b
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our Cffice will not substitute 1ts judgmen* for that
of the contracting officer in the absence of ‘y clear
showing of abuse:of discretion. Allied Maintenance

Corporation, B~188522, OOtober 4,71977, 77-2 CPD 259,

. B[cauae the alleged- defect, the small business
reatni ‘tive methodi‘of prccurément chosen, was apparent
£rom the RFTP and unequivocal,from the Navy's July 28
letter, and RCA did not protest\this alleged impropriety
until ‘after the August 17 closiry date, its protest on
this' grcund is untimely. See Jaybil Industries, Inc.,
8_188230' March 23’ 1977, 77~-1 CPD 143,

With regard to,RCA's reliance on the Navy s
assuranceec;/ the Govérnment cann)t{guarantee the number
of ‘proposals that will. be received in response .to a
solicitation, let alone the number of acceptable
proposals, nor does RCA's reliarice make a timely; pro—
test against allegedly’ unduly restrictive’ specifip&tions
which prevent the firm from competing Jnnecessary. Mobilx-
ty ‘Systems, Ifnc,, B-191074, March 7, 1978, 78-1 CPD.
More specificallj, we have held . that a protest against
such a.set aside on th~-basis that there was not a
sufficient number of: small business comoetitors, filed
after the closinag date for receipt oflinitzal propnsals,
is untimely filed according tc the above-quoted provision
of our&Bid Protest Procedures. CDI Mariné Company, B—-188905,
November 15, 1977, 77-2 CFD 367; see Berlitz School of
Languages, B-184296, November 28, 1975, 75-2 CPD 350,

~ Even assuming arqliendd’ tha+ RCA s August 3 letter
constituted a protest to the, Navy, the Navy s August 5
reply constituted "adverse agency. action" requiring
a timely protett to our Office within 10 working days.
4 C,F,F ,§ 20,2(W) (1977 ed.). Furthermore, the Navy's
receipt of proposals, as scheduled, on August 17, 1977.
without amending the RFTP in response to RCA's inqulry
must be considered advérse agency action. See Docliment-
ation Associates, B-190238, March 23 1978, 78 1 CPDL 228,
Because RCA's protest. concerning the: prOprlety of the
set-aside was not filed with our OffiLe .within the re-
quisite period subsequent to either adverse action,
characterization of the protester s August 3 inquiry
as a protest to the procuring activity would not have
otherwise affected the”untimeliness of the protest
on this ground. See Interhational Harvester Company,
B-189794, February 8, 1978, 78-1 CPD 110.
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RCA has asserted, in the alterrative, that the
pﬂocurlng activity should have effected the procurement
under the firm's Federal Supply Schedule contract. The
fact that the Navy's requirements were not being purchased
fton the FSS was readily ascertainable from the CBD Pre-
Invitation Notice and ‘from the face of the RFTP. The

pprfp;}ate time to protest against this aspect of the
pgonurement was, therefore, at least prior to the closing
date for receipt of technical proposals. See, B\ ron Motion
Pictures Incorporated, B-190186, April 20, 19 -
CPD 308. This ground of the protest, filed with our
Office after the August 17 closing date, is untimely
f£iled and will not be considered on the merite, 4 C.F.R.
5§ 20.2(b){1) (1977 ed.).

Timelz Grounds of Protest

. . We cannot, however, ‘agree that RCA's proteat is
untimely in its entirety. The purpose of the "reason-
able ‘expectation"” determination is to ensure that
awardsyto small business concerns will be made at
reasgnable p prices, FPor this reason the contracting
offi er, is permitted to reassessgthe propriety of and
to Wrthdraw a set-aside determination prior to award
of aJcontract if he considers that thc procurement
would\be ‘detrimentul?’to the public interest (e.g.,
because™ 3f unreasonable prlce) ASPR § 1-706.3(a)

(1976 ed, ) 3 see swedlow,- Inc., B~189751, December 21,
1977, 77~2 CPP 489, Because the instant procurement

was conducted by two-step fo;mal advertising, the num-
ber of vendors ellgible toVsubmit 'bid prices was not
ascertainable until proposal evaluation was completed;
hence, a price reasonableness determlnation could not

be made until bids were opened under the step--two IFB.

To the extent, that RCA's protest questions the propri-
ety of retaxnlng the. set~aside reqtriction subsequent

to evalgation ‘of . technical proposals, it is timely.

See, DeW tt" Transfer and Storage’ Compang supra. Our
Office‘has, however, recognized the right of a pro-
curing activxhy to make an award under a total small
business set-aside where there are as few as two acceptable
offer\, CDI Marine Company, su ra, and even where there
is only one responsive Eig 73371, December 17, 1971;

Berlitz Schoél of Lan nguages, supra. Moreover, RCA has not

. S v £
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{ T
presented any evidence to refute the Navy's apparent deter-

mination of price reasonableness, Kinnett Dairieés, Inc.,
B-187501, March 24, 1977, 77-1 CPD 219; Hawthorn: Me lody,

Inc., supra. We are, therefore, unsble to conclude from the

racord that these administrative detorminations lacked
a reaconable basis in fact or constituted an abuse
of discretion.

The protester contends that the Navy evaluated an
RCA camera or the basis of which the technical proposals
nf six offerors were improperly rejected. RCA states that
It had no 'information concerning the suitability of its
camera until the time of the step~two IFB (issued Sep-
tember 14, 1977) ard that company personhel telephunically
verified the Navy's evaluation on September 27, 1977,

. The conduct Of the evaluation was not publicly
disclosed and the record is devoid nf any objective
- evidence contrary to the protester's statement as to

when it became aware of the Nayy's unfavorable evalua-

tion. See Burroudhs Corporation, 56. Comp. Gen, 142,
147 (1976), 76-2 (:PD 472, aff'd sub nom. Honefﬁell

Information Systems, Inc., 56 Comp. Gen. 505 ’
77-1 CPD 256. Consequently, this issue of the protest
is timely filed and will be considered on the merits.
4 C.F.R. § 20.2(2) (1977 ed.).

accounts of the camera and the circumiitancés under which
it was proirided to the Navy. RCA aver's that the camera
was furnished in response to the Navyl's July 21, 1977,
request for a "hands on" look at an RJA model 'PC’ 1006
camera, without indicating any intent on to evaluate

the camera, As that model was not available at the

time of the request, RCA sent a preproduction engineéring
model of the TC 1006 with a list of anticipated modifica-
tions, and so advised the Navy. The camera, furnished

"as. is," did not contain all the design and performance
features of the production medel, and had not been.
finally tested and adjusted prior to delivery to the

Navy. RCA further statzs that the cameria furnished’

was, therefore, not appropriate '‘or technical evaluation,
and would not have been provided if the Navy had 'disclosed
its intention to use that model to evaluate the fi~m's

TC 1006 camera against the specifications of the RFTF

or of any other solicitation.

As mentioned above, the parQReSjbffer'confliciing
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The Navy states that on July’ 22, 1977 RCA’ submitted

its TC 1006 camers 'for teast andievaluation AT
According to the Navy!e Septembér 6, 1977, tnchnical

evaluation report, the proposals of 3 sompanies including
Selinger, offering the RCA TC 1006 camerz (whicn

describus as a TC 1005 camera in an RCA fabricated housing)
were unacceptable due to- discrepuncies. in focus stability

and lick of lens euppor The Navy fqrther .advises that
the list of proposed modifjcatione furnished with the

camera by RCA failed to address the backlash problem pre-

viously experienced with the RC2 TC 1005 model.

The Navy concedes that the RFIF clearly did not
require bid samples and,. we: think fairly, frames the
issues thus’raised by the protesrers as an evaluvation
of proposed cameras coristituted a departure from the
evaluation procedure stated in the RFTE and whether such
cvaluation or prior knnwliedge was improper.

Initiaily, an ' RFTP is requxred to coﬁ%ain "the
criteria for evaluatirg.the technical proposali
ASPR § 2-503, 1(a)(iv) (1976 ed. ), and "[t]eclnical
eveluation of the proposal shall be basﬂd upon the
criteria contained in‘the request for technical ‘Propo-
salg * * .*" 'Id, at {e) "{emphasis’ added):” ‘pid samples
are sampleﬁ‘required by,-ue IFB +0 be furnished as a
part of the!bid and arz"to be' ‘used only to .determine
the responsiyveness of the bld, ASPR.§ 2- 202.4(a)"
(1976Qed ). 'If an.IFB does not,reguire samples, but
samples are furnished with a '‘bid (i.e., unsolicited
eamples),‘they are not to be considered as qialifying
the: bid and are to be disregard d unless the bid or
supporting documents clearly indicate that the bidder
intended to so qualify the bid. Id. at (g).

The N&Vy, however, offers the following explanacion
concerning its camera evaluations:

I
\f kK Prio to the 1nstant procurement. [the
procuring‘auti»ieyl purchased an RCA- model TC 1005
camei‘a and * * * also obtained on a loan4nasis
from* RCA a rC 1006/H canera for evaluation.
Additionally, cameras had bLeen obtained previously
from othLer potential sources for this procure-
wenf:. The purpose of the evaluation of the

the Navy
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actual cameras to conflrm a determina-
tion that the camera was a commercial

of f-the~shelf model as requlred by the
solicitation and to confirm the technical
evaluation of the. written proposals that
the camera proposed met all the require-
ments of the solicitation.”

Because the protester's contentions and the Navy's
response regardxng the camera evaluations are inter-
related, we will address the issue.as it appliea to
both protesters. The Navy states that unlike the . ..
lengtky, detafilizd technical proposal submitted by GEC,
Selingeér's proposal was 5 pages long, merely relterared
the Government's specificatjons, and 1ncladed a 2-page
brochure- about the RCA TC 1006/H camera.: The procuring
activity notes that our Office has recognized the pro-
priety of rejéctina.technical jpropbsals begalise they G
lack sufficlently detailed 1nformation concerning howj) e

33%5 WLll X
be satisfied, citing Servrite . 'Intérnational/Iiimited,
B-187197, 0October '8, 1976, 76-2 CPD 5; General::Exhibits,
Inc., B- 1826b9, March 10, 1975, 75-1 CPD 143; Phelps
Protection Systems - -Inc., B-181148 November 7, 1974,

74-2 CPD 244. The Navy contends that it was clear from
the terms of the RFTP that offerors were requi*ed 'to
furnish detailed proposals with sufficient 1nformation
to show complisice with the RFTP requirements, tho
offerors submitting incomplete or otherwise deficient
written proposals did so at the risk of being found un-
acceptable, that Selinger's proposal was "superficial
and totally lacking in every detail" as to how the pro-
posed camera was to comply with the specifications,

and that Selinger's proposal was, ther/. :fore, properly
rejected.

Under these circumstances, the Navy states that it
could not determine from the face of Selinger's proposal
whether the camera offered was technically acceptable.

"Rather than rely on a determination that

a written technical proposal submitted by

* * * gelinger was technically unacceptable,

* * * gelinger and all other offerors proposing
the RCA cameras, were given the benefit of

an additional and separate evaluation .of the
actual cameras proposed by those firms to

L)
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determzne whether, notw1thstanding the

technical nnacceptability of the written

proposal, Eﬁe camera ;proposed satisfied

the"-equir=ments of the specifications.

The onrhrwl& the written-proposal of * * *

Selingcr could be evaluated was to relv on

the personal knowledge of the technical evalu~

ators and the evaluation of the camera itself."

0 . The first stép; of ia tVo-ltep formallyhadvertised

procurement is a negotiation prccess whereby through
dlscu551ons,”changes, pzc., technical proposals are

‘found acteptable for, theﬁsecond—step bidding process.

50 Comp. Gen. 346, ;52 :(1970) ;.51 1d. 85,..88,(1971).
Technical eValuations are. basggiupon the degreée . to .
which the. ofrero*{s written:'proposals; adequately address
the evaluation factors svecified:in the§801101tatio
Servrite. I“?wfnatigraI’Ltd., 8 Uy ra, pidactic System?
Inc.,: B-190507, June ‘7, 1978.= -CPD 418,  We find
the Navy s‘proposal evaluation procedures singularly

-1nappropr1ate to an RPFTP which nelther*required samples

.....

nor included-sample evaluation or testing ‘criteria.
For . the. reasons discusséd below, ve agree with ‘the
protesters that an: evaluation of]proposed equipment
was, not authorized by the KFTP and that it did not

‘constitute an evaluation factor determinative of the

acceptabiljt of the technical proposals. 45 Comp.
Gen., 357, 360 (1965).

The acceptability of the written technical pro-
posals.was to be determined from their content alone.
Accorlliing to the terms of the RFTP, addi“ional infor-
mation -was to be’ requested only for propcsals 6eemed
susceptible of beihg made acceptable by ‘the submission
of clarifying information; none of tha proposals,
however, was so characterized by the Navy. See Smoke
Dotectors, B-131459, August 1, 1978, I1f, as fhe Navy
suggescs, the proposals could not be evaluatild without
recourse to the actual equipment, the RFTP should
either. have been amended to require samples and include
evaluatlon criteria, or canceled and the requirements
resolici¥ed under a solicitation requiring samples.

Where the procuring activity determines that pre-
award sampling is necessary, samples should be required
frcm each offeror. 355 Comp. Gen. 648, 651 (1976). The
fact that the Navy, instead, requested cameras from
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a, manufacturer which it considered ineligible tq”céﬁbete
on' even the step-one solicditation, is inconsistent with
tife rationale for requiring samples, as well as the pur-
ported set aside character of the procurement.: Moreover,
both protesters assert that the camera which the Navy
evaluated was not, in fact, the camera which’ Selinger

offered in its proposal.

.We £ind the Navy's inability to detérmine the
acceptability of Selinger's technical proposal from
the face of the proposal largely a problem of the Navy's
own creation and one inappropriate for resolution by
technical evaluation of eduioment furnished by 'a firm
other than the offeror. We have 1long recognized that
the flexibility of two-stép advertising does not obviate
the necessity for adherence to stated evaluation criteria
and basic specificatiod requiremeffs. 53 Comp. Gen. 47,
51 (1973),.yThe Navy imprpper;y_iﬁiéhded to and d4id rely
on its exam%pation of proposed eguipment rather than on
an evaluatiOn of the technical. proposals or. on, step-one
negotiation procedures to determine”the acceptability
of what was being offered. Fechheimer Brothers, Inc.,
B-184751, June 24, 1976, 76-1 CPD 404. Acquisition,
testing and evaluation of c@neras under a solicition
devoid of sample requirement and evaluation provisions
therefore constitutes a total departure from the evalu-
ation criteria stated in the RFTP. The evaluation
and "prior knowledge" so acquired by the Navy were
improper bases upor. which to determine the accept:-
ability of technical:. proposals, proposals evaluated
in this manne:r were''evaluated contrary to the require-
ments of ASPR § 2-503.1 (1976 ed.), and the Navy's
rejection of proposals on these grounds was without
a reasonable basis, Moreover, the Navy's camera
evaluation and resultant technical proposal evalu-~
ation precluded six of the step-one offeror3 from
competing for the procurement under the step-two
IFB on the basis of evaluation factors not included
in the RFTP., See Smoke Detectors, supra. Effective
competition, however, requires that all prospective
contractors hae the opportunity to prepare thelir
offers on the basis of the evaluation factors to be

used in nmaking the award. -

The Navy's acquisition and evaluatioh of cameras
was tintamount to pretualifying camaras without pro-
viding potential suppliers an opportunity to gqualify
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their equipment, placed offerors, on‘an uneqmal com-
petitive footing, and was contrary to the Government.
Procurement ,policy to promote full and free competition,
General Electrodynamics.Corporation--Reconsideration,
B=190026, Rugust 16, 1978.

We believe that tgs Navy s evaluation process failed
equal ity of competition among the
Gfferors, and,that under thes circumstancés. the award to
GEC)vas improper. Althuugh the effect of competition con-
ductdd in a inanner consistent.with the foregoing discussion
can be asc¢ertained .only by recompeting the Navy 8 requ*re—
ments, - we must determine whether it is.zin the" Gowernment'
best . interests to resolicit the, oxisting reguirementa and,

'if necessary, terminate GEP's contract, for the convenijence

the Government.. In 80 d01ng, we musr?consider!certain :
fa \tors, suchias the seriouspn8s 'of the proclitément defi-
ciencies, the’ degree of prejudice to other offerors or the
integrity of the compétitive procurement system, the good
faith of -the partiee, the exteut of performance, the cost
to the Government, the urgency of the procurement, and
the impact on the Navy's mission. 51 Comp. Gen., 425, 425

(1972); Hone;well Information Systems, Inc., 56 Comp. Gen.,
505, 5107 (I377), TI=1"CPD 256.

In lig ht of the costs which would be involved (an
estimated #250 000 in relation to a total contract price
of $353,776), the corcinuing urgency of the procurement
and the gravity of the program for which the cameras are
being procured, we cannot conclude that recommending
recompetition of the Navy's requirements would be in
the best interests of the Government,

[l.

We note, however, several additional deficiencies
vhich should be corrected in future procurements. Initially,
any difficulties the Navy experienced in evaluating the
acceptability of the technical propos2ls was compounded
by its failure to include in' the RFTP the Notice of Small
Business Set-Aside clause, ASPR § 7- 20032, (1976 ed.),
required in each solicitation in total small business
set—aside procurements by ASPR § 1-706.5(¢ ) (1976 ed.)
The clause defines "small business concern" for the purposes
of the procurement and advises bidders or offerors that
'* & * a manufacturer or arnegular dealer submitting
offers in his own name must' 'agree to furnish * * =
end items manufactured or produced by small busi-
ness conerns * * *# " AQGPR § 7-2003,2(b) (1976 ~d.).

If the RFTP was intended to be a small business set-
aside, notice of that fact, pursuant to "ASPR §¢ 1-706.
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5(c) .and 7- 2003.2(b) (1976 ed ), should have been in-

cludéd in the KFTP. W.0.H. Enterprises, Inc.,vB-190272,‘
November 23, 1977, 77=7 CPD 408; UCE Incorporated, B-186668,
September 16, 1976, 76-2 CPD. 249. The Navy States - that doubt
existed as to Selinger's status as a small bu51ness manu-
facturer because the firm was ostensibly offering. ‘RCA
equipment, a concern also expressed by GEC, . Althougn the
step-one set aside was effected in{ contravention of the
aforementioned regulatory provisions, we find it unnecessary
to pursue this issue because Selinger's proposal was not
rejected on this basis and the step-two IFB included the
required clause.

Finally, the Navy exerc1sed\an option for 100 percent
of the base quantity simultaneously with the award\of the
contract.p The IFB notified bidders, pUrsuant to" ASPR § 1-
1504(b), of that possibility L¥ incorporating byzreference

the Clause required by ASEFR § 7 2003 ll1(a), Defense Pro-

_curement Circular No. 76 6, January 31,.1977. The 1FB

Ooption Quantity provision, howeVér, reserved the riglit to
award the option quantity within 120 davs from the effec"
tive' date of the contract. Where, as: here, a protest

was filed wirh and denied by the procuring activity and
the:-agency's urgency D & F and award were made ofter
protests were filed with our Office, we believe the more
prudent course of action was to exercise the option
during the 120-day period provided rather than at “he
time of the award of the base quantity.

SELINGER PROTEST

Selinger, in addition to asserting that its tech-
nical proposal was improperly evaluated and rejected,
also contends that the Navy failed to timely advise
the firm of the reasons why ito proposal was unaccept-
able. For the reasons stated above, we agree that the
firm's technical proposal was evaluated contrary to
the terms of the RFTP and applicable procurement regu-—
lations and was improperly rejected as unacceptable on
the basis of the Navy's carera evaluations.

When two-step formal advertising is useqd, unsuc-
cessful offerors shall be so advised in the following
manner :

"Upon final determination that a technical
proposal is unacceptable, the contracting
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off%eer shall promﬂtly notify the source
submittingethe proposal of that fact. The

" notice-shall state that: revxslon of his .
‘proposal will notipe considered, and Bhall
indicate; . .inygéneral termsi,the basis' for:
the detetmination for example, that rejection
was based on’ failure to furnish sufficlent
information'or on an- unacceptable englneering
approach. Upon written request, and at the
earliest feasible time after contract'award,
such source(s) shall be debriefed in accord-
ance with 3-508.4." ASPFR § 2-503.1(f) (1976
ed, ) (Emphasis added. ) ‘

,thhile we: feel that the NaVy 8 September 20 letter
adrising;Selinger merely that.a review" of its proposal
1ndicated that: the camera offeied aig, not meet the Govern-
ment's speclfjcation requirements: was overly general in
comﬁarison o ‘the £indings, available: in.the Navy's
September 6 evaluation’ memorandum and the\reasons given
for denying Selinger's protest in the Navy's September 27,
1977, Vtelegram, we cannot conclude th=zi Selinger was
prejudiced by notice which the Navy prOV1ded.

. We, have ‘held. that sxmilar regulatorj notice require-
ments ‘are procehura1~xn nature and a. procuring activity's
feilure to™ comply with such a requirement does not provide
a legal basis for disturblng an otherwise valid award. See,
e.qg., Wakeman Watch Company, Inc., B-187335, January 28,
1977, 7T7-1 CPD 72; Century Brass Products, Inhc., B-190313,
April 17, 978 78-1 CPD 291,

Accordingly, Selinger protest is susteined and
RCA's protest is sustained to the extent it pertains
to the Navy's camera evaluatiion. Also, the above-mentioned
deficielicies are being called to the attention of the
Secretary of the Navy by letter of today.

///:;;/b¢/4¥4.

Acting Comptroller General
of the United States





