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. l. Army,aourcensearen fér lignts compatibre with
v hand" emplaceable minefieid marking ‘selL system
. (HEMMS),resulted in - purchase of small numbev
of, one kirm's commerciai lightrd which were
then redeaighed and.. submitted: ty substantial
te ting over 2-yeat! pariod., ‘rotest against
P | : Army Bnintention fo enter “into sole-source
L - contfact, with such firm for produltion of
AR\ HEMMS lights is denied Azmy'.:positxon that
i _ data: necessary to prepare spe‘ifications for
cohpetitive procurement is unavailable, and
| that .aay proposad lights would require sub-
| | ' stsntial redesign ard testing ‘at conuiderable
cost and delay, is not unreasonable. ,

- 2, Protest that, in view! of, allegedly poor PdBt
. - performance~p “firm to which Army intends- td
i ayard  sole=~ =gour ce cojitrallt for hand emplace-
SR able minefield*marking st 1ights, performancc
l under sole-source contract will he’ 1nadequate
! will notybe considered. Cited pertormance was
| under R&D’contract’ for such lights; -which
i after redesign passed all tests," Moreover,
matter involves fi ‘m's respons1b111ty,.and
: | GAO does not re!iew protests against affirma-
, ' tive determinations of responsibility' excert
: | under circumstances not applxcable here.

‘ fvfi | | 3. Whether performapce complies with contrqct
R RS TI requirements is matter of contract adminis#

tration and is not for consxderat1on by GAO.
1
Based  on: ﬂn operational capabwllty requxrement
issued in Octolier 1975h‘tne Uniced States ‘Army
conducted a bourcensearrh for modified commercially
; available lights comoatxble with the Hand Emplareable
| Minefield Marking Set (HEMMS) system. HEMMS is a
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rapidly deployable markfﬁé s§s£em ugsed to dGizect
personnel and vehicles away from or through mine- .
fields. :

Ten lxghts, inclucxng & number of different
types of lights, were obtained frum. five manufac- ;
turers and tested. Of the 10, a lﬁght manafactnred o
by ACR Elect’onics (ACR) was determxned to have :
the areatest probability of fulfilling the Army's |
minimum needs, f

- Two hurdr2d and thirty proLoty Jes of t e ACR |
light were {juocured for furtiier ‘testing, Tha |
lights failed to pass certaiil rsliahility tests
and were returned ko ACR for redesign. The redesigned
lights passed the“;ests. The approxxmate cost of

" The Army then deflned irs minimum needs in terms
of the .eoesiqned light, PCR model number LCM-1 B2.

Sole- sour&e solicitation No, DAAK70-78-Q-=0405
for 108,576 HEMMS lights was issued on February 22,
1978,\to ACR as'well as to two other firms that
requested the procurement package as 2 result of
a published synopsis for subcontract opportunities.

At a meeting with the contractlng officer and

his technigzal representative prior to the. date ,
set for the reCEIPt of the sole- source proposal, }
one of the two firms otrer than ACR that received i
the solicitation, the Julien A. McDermott Corpora- e
tion, (McDermott), attempted to convince the Army
representat1ves that it . coufd supply“an item'that |
would meet the Covernment 5 requirem’ﬁﬁs. McDermott |
also suggested that parayraph 4. e 3 ~L - the purchase
desc.\pt1on attached to the. solicitatlon,,entitled
"Luminous Intensity,"” was @mbigudus and. misléading.
The paragraph expresses the reauired luminous
intensity of the HEMMS-.1ight as 9C percent of

the average luminous intensity of 50 of the 230
lights originalﬂy ‘obtained from ACK, and redegigned.
MoDermott contended that the requirement could .
be exnr=nsed without reference to the ACR light,




- —— . o —— — - - e

e

. to--th2 ‘
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. In response, " the, {rmy u.deﬁd McDermott that
in'view of the preéprocured ang hiat ory of. the .
devalopment of rhe ACR JLght A statp compatible
with’the HEMMS &) stem, the" M'ny <o 0 jdered that
oply ACR could meet the Am\' £ nfeds within the

Tnecesaary timerrane, . Regaud 89 Datagqraph 4,7.3

of the purchase descriycion, 'Lt wys the ‘Army’ s
position that there '4as no_kmown pXocedure to
tguarant:e.eL that two inflepan e:nt;!*lum incis intensity
measurements will be wompm:aln.e, asdd t:hat, therefore,
it war. necessary under the (¢ ircumstance. to
define its needs by referring to me ACR 1light.

'\'." "‘“ 1,

Hcvermot\l;:was also advlsed r-hat it would
have. 1ittlé charce to, be awaxded & (ontract for -
HEMME\ lighrs unlesa it. had fmg nished similar lights
~hyvernment. or, to private Lifustry wnich

Ot‘lerwlse, ss\me testinq of che trpe to whic."\ the
ACR ltht wgs subjected would he nﬁ'cessa:y with
regafd to,any light proposed t& Adé¢termine the
light’s ability to meet critical requixements con-
cerning per formance iq extreme cl imates, Tie cost
and time involved in such testing would be welghed
in evaluatinq a proposal £rom HcDermoLt

..m..blcbermot:t then filed a prote st An our Office ‘
against ;the contemplated 80 le=-Soutce award to ACR.
In-addis ion to the. matters raised by ncDermott
befofie the’ Army, McDermott contem®s that ACR's
past performance on contracts for minefield
marking lights .has bedn’ poor, and that in view of
the problema enSountered by ‘tzhe Axmy with regard
to: the ACE;;protoptyos tested dming the preprocure-
ment ptocéss, the lxghts Lo ‘e deldi vered by ACR if
awarded al'contract vhder the solici tation will fail
o] meet the Government's need s,

i
(,enerally, in determinnnq ‘the Pr opriety of a
sole—source solicitation the standard to be
applied is one of reasonableness-—umnl ess it is

[
— - -
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shown thaL the tontracting agency acted withoout
a reasonahle basis, our Office will not question

an_award thinreunder. Pioneer Patachute Co., Inc.,
B~190798, B-191007,.June 13, 1378, 78-1,CPD 431,

Further, we have held that where the legitimate
needs of the Gevernment can only he satisfied by
a single source, the lay doec not require that
those needs be compxom;sed in. order to obtain

conpetition. See Manufacturin Data systems Incor-
porated, B-1hG608, June 28, I§§ -1 CPD 348.

N 1 a report on the protest the Army has
expapded on its position that ,a sole-source
orocurervnr is appropiiate. The Army states that
at this time it dbes not possess the data or.
know]edge to -define its minimum needs in terms
other. Lhan the oharacteristiﬂs of the ACR. light.
The; Aimy contends that in onder to conduct! a
conpetitive procurement, eﬁ\itional ‘data cnncerning

photometric requiiements, 1i fe and reliability
testing, impact testing, and electronic circultrey
parameters" must be obtained. That data is to
be provided by ACR tnder the sole-source RFP.

, The Armv also points out that “the purchase
descript ion attached & the solicitation -"was
not intended to be a cnmpetitive dogument:; but
only to. 1nsure consistént qQuaiity throughout
praduction." Thus, a 1ight meeting the purchase
description requirementu would not necessarily
fulfill the Army's needs. The Azmy states:

"Competitive prOeurement based on

the PD [purchase description], without

reference. to the ACR'light, is.not

considered a viable alternative.

Either the light from' each prospec-

tive source would have to pass ‘quali-

Yication testing, or data woul: have

to be obtained to definitize the

requirements in those areas stated

above [photometric requirements, etc.].

)
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Qnaljfioat Lﬁlrestqng would require
the oosign of a tgst plan similar
to. the de elopmencal testing
pettormed on the 'ACR light, and
wulld rrauire, coordinatlon with:.
he dovelopment ‘activities., An-

'engineering est;mate of the minimum

required testinig is two field,
nissions: ac the/rctic Test Center,
By neoesoity, this testing would
be' conducted during the winter ,
months, resulting in' a corresponding
delay to the HEMHS program : Etain-
ing tbe infory ation needed’ to: upgrade
the PD was ogﬁsidered and rejected
”the basisthat the inforniation
Furnshed by &GR would not be .
verifiable ;,til the first produc-
tionfprocurep nt, requiring the
Government EL assume an unacceptable
amoant . of risk. In addition,. the
estimated one to two years' delay in
the' HEMMS pgogram if this alternative
had been implemented prec¢luded this
course of ag¢tion,” .

Specifxcallw, in regard to the method indlcated

in the purohase’description to measure luminous
intensity, the A\my s production engineer explains:

("% % * . to produce mean1ngfu1
Photometrld results all persong.
performing the. mpeasurements must

‘perform. the measurements by the
. same proceiures with comparable

equipmentsithat' has been calibrated
to a\commoh ‘solrce - as opoosed to
independeilt performance., *.* * As
long as thn test set—up procedure,
and calibratlon methods state the
same, absolute values can be
obtained. The absolute values

!
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are meaningful only when validated
against a laige sample of lights.
In this instance the large sample
of lights will not be available
until production.”

The Army further states.that the capabilities of
lights presently manufactured by McDermott differ
gupbstantially from those required,. .and that, there-
fore any lights proposed by McDermott would have

to be redesigned and subjected to the type of test-
ing indicated above.

_ Concerning the Army's justification for the
sole-gource. ‘procurement, and in addition to the
general priqclples -set out above, we have: consjs-
tentiy held’ that where adequate data is not avail-
ablws to an ao?rcy “to enable ‘it to conduct.a:nci
petitive procuremept, we will takeé no exception

. to & sole~source aWard to the only, firm which the

agency believes! oapable of producing the item,
Pioneer Parachute Co., Inc., supra. Moreober,
regarding.the vesting that the Army states would

be necessary in view of the extensive preprocurement
development of the ACR light, we consider that

a matter of administrative discretion. Stewal't-
Warner Corporation, B-182536, February 26, 1975,
75-1 CPD 115

(

In view of these considerations,”we cannot
conclude ¢&n the baszs of the record as set’ out
above that thé Army's position that only ACR' can
satisfy its' 'needs &l this time i unreasonable.

Thie fact that Mctermott may. disagree with. oertain,
Army technical *udgments, which are the responsibil-
ity of that proouring agency and not our Office,

see METIS . .Corporation, 54. Comp. Gen. 612 (1975),

75-=1 CPD 44, and which form the basis for the

‘agency s position, does not. 1nva11date them. See

Dedign.:Conecepts, Inc., B-186880 : Decembér 22,.1976,
76-2 CPD 522, In this connection, we point out
that the protester has. the burden of affirmatively
proving its case. Reliable Maintenance Service,
Inc,. ,~—request for reconsideration, B-185103,

May 24, 1976, 76-1 CPD 337.
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) Acccrd;ngly, the protest 2n this issue is
denied. In"view thereof, it is not necessary to
consider further the adequacy of parag:aph 4.7.3
of the purchase description.

) In re ard\to ACR's past perfcrmanre on con-
tracte for'minefield marker lights, puch of
HchrpotL's concern. involves, the failure of, the
ACR llghts that were 1n1tia11y procured.., for
development and testing to.pass certain feb*s,
Howcver, in view of . the nature of that procers,
such 'failures would be expected. Moreover) atter
redesign -and repeated testing the lights were ™
ultimately found acceptable. In any case,. ACR'
past performance as ittrelates to the pres(nt so1e-
source solicitation in olves,the firm's refponsibil-
ity. .See Armed Setvices Procurement Regulation
§ 1- 903 1(111) (1976 ed.,). The Army has apparently
deteriined that ACR is a reaponsible firm, Our
Office does not review protests against affirmative
determinations of responsibility unless either
fraud on the pai‘t of procuring officlals is’ alleged,
or the sollcitation cont&ins de1nitive respon-
sibility criteria,which allegédly have nof’ oeen
appl&pd See Meyers -Industries, Inc., B-'L92)28,
July “21, ‘1978, 78-2 CPD 6C. Neither exception”

is applicable here.

= Whether the PCR lights will in fact
meet contractual requirements is a matter of
contract admifistration and is not for our con-
sideration., - ‘1rqinia-Maryland Associates, B-191252,

March 28, 1979, 7€-1 CPD 238.

ot tten

Acting Comptroller Ceneral
of the United States






