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P

k .MATTER QF Sergenq\t Edwin T, Penilton. USM}J, Retlre.l.
.Gunnery. Sergeant Fr-derick Lurrough
: USMC, . Retlred i I\
pDiceEsT: i Under the Surv.lvar Benefit Plan'(SBE); 10 U, S, C. .

1447-1458, as amended by/ section 1(5)(A)(ii) of Publi;
Law’ 94-496. e!fentivo October ! i 1976, wnere a
memte: had elected spouse coyverage but rediiction
of retired pay for spouse, covera{ce is termindted
Uezause the iémber no longer has an eligible.::
spoute beneficiary,” B0, lorig ag ht' hid an eligible
spouse. beneﬂciary’on the first dui. of the month,
ﬁllfreductlon of retired pay for spouse coverage .
is ;'equired since chargea are mide on an indivisible
monthly basis.
,,,,,, ? \\r\ At
2. Uﬁdér‘ﬂim‘SBP. 1'10. U S, C 11447-1 55, ag, amended
!;ug' law'04-466;; efféctiy ‘October 1 1978,
w’nere the member had elfcted 'both’aporse and
children coverage and ithere is terminaﬁcn of
reduction,of retired pay for spouse’ caverage ve-
cause of lossmf an eligit]e spousie beneficiary,
thé: previouu i,y elccted. ctild coverage is-to:be
rglcomputed &.{nce the ! vj governingthe SBP
réquiPas; suctk: coverage o be'détermined on ar
actuarial bas{s and the loss of the eligible. spouse
beneficiary has increaser the probability that an
ahni‘luty would be payabie to an ~lected dependent
child,

3. Undei"ihe SBP, 10 U. S C., 1447-14&.;. as axf?ende"
by Public Law: 84+ 496, effective October.1, 1976,
sirce dependent; children coverage, : elther alone o\"

w. in combmation ith spousde coverage. is to be deter-

" mitied on an actiarial basis in order;to ‘maintain such
basis, recomputaﬂon of children’coverage is io be
basiéd on the memberis age and that of the youngest
child effective the day after loss of the eligible
spouae beneflciary.

4, Undex'the'sHP, i0 1.5, G, 1447- 1458, a5 amended
by Pui:uc Law 94-406, efféctive October 1, 1976,
after ..tpouse coverage is termninated due to loss
of eligli ‘“spouse beneficiary and the member
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remarriee. ‘since reduct ion in re;ired pay for

spouse covirage purposes ia charged ol an-.vo
indivisible monthly basis, ;such rediiction: én,retired
pay would not resume until the first monil.follow-
ing the date such spouse a‘tains eligihle’ eporuae

:‘)eneficiary status.& unless such date is ou the first

of a month, then appropriate charges are to be
made for that month

PR NI
Und*é*ﬁ“ Re'SBP, 100,85, C, 14471465, as aniénded
by Public Law 94 -496,’ effe(‘tive October 1, 1678,
where ithe cost of, children coverage had been
recom uted and charged following ‘the loss of
eligible spouee beneficiar", the'n ugpon.the, reacqui-
sition of an eligible spouse benenciary. \einee
children coverage is.to remain on’an acthiarial
basis, ‘and ‘since the’ gain of an. ehgible spouse
benefxciary has reduced the probability that an
annuity would be "ayable to an elected depeundént
child, the cost of such coverage shoukl be iurther

recomplfted.

Under th SBP l" U S. &, 1447-1455 as amepded
bj \-‘ublic Law\94-496. effective Dctoberjl ‘1976,
Bindu, dependent ch.ildren coveraie,' (&ithor alone or
in com}nqation with'spouse’ coverage, isilo be .
determined on‘an actuarialipasis, AN} or;ler to, miain-
tain ' Fuchtbasigipon the ga.tn of‘ei e]igible Spouse
benofieiary, further recomputation’of children .
coverage’is to be based on the age.of the youngest
child and the “{ges of the miember and ramarriage
spouse on the date the spouse qualified as an
eligible spoule beneficiary,

‘\

',_4. LA

Unddrfhe SBE, 1070, 5. C. 1447:1455;, a5 hihended
by Public Law: 94-4086, effective. Octoberl 1978.
where a. member rea.c.quires"'ah eligible spouse
beneficiary ‘and there ig’ further reeomp.ﬂation of
the cost of cziverage because of:the existence of

previously elected deperident cafldren beneficiaries,

‘iilnce reduction in retired pay for coverage purposes
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. tha| caeee of Masier Seryeant. EdwinyT', ;Reniston,; US]

' " "‘\‘,{, ,,,'

is ohnrged on an lndtv r me niontllly raelq, du»‘l
further rédoniputed’ coverage charges would ot
resume\untn the firat, da'/ of the suonth following
change of cuverage status.\unl 8 such gtatus
change ocourred on theliirst dayv of the ménth,
then appmprtate ck: argm. are tO be made for that
month.

1,1'1‘1113 actton ig; in'reeponee tg a letter"aate(l ﬁprﬂ 27 1978 from
Iieutenant Colonel Wi, S. Mo'riam <USMC D1sburei Ot‘ficer, |
Centralized Pay Div;tezon. Marine Co 385 ‘inance Center,} reniesting

jidyince. rlecleion ou 4 series’ of ueatione ccnqerning tile propor

.Pethod of computing. an ) effecting é'Quction iri‘retired pay for cover-

jbs¢s iinder the Survivor Beh {{t Plan (SBR);:10U.8.C,
1447-1455 8 diflended by aeotion 1:(6). (A) (11)'of Pub}.tc IJ&W 94-496,
Octob'ér l4f‘ 1?16, /80 Stat, - 23 75“é§Pa‘rtioulb,r refereuce ai'e made to
tj'i REtil ed.

L%

and’ G unn Se;geant F ederiék'Bﬁ‘r'r'oagh USMC,' Retired. ‘Lhe

reqqheet(v}as forwarded to this Of'lce by ~1etter froim the' Office of the
Commandant‘ot the'Marine Corps’ (FDD), ‘dated June 6, 1978, and
has been gxsigned Control’ No. DO-MC-]993 by the Department of
Defunsc Mflitary Pay and Allowarce Committee.

‘‘‘‘‘‘

the retired list'on’ December 1. 1966. \On March 10. \1973 lie’ elected
to participate in'the; ‘SBP;iinder thd provisions ‘of eubeection 3(b), .
of Public Law 92 425 86 Stat,) 708, 711, 'to. provide an ‘annu fy on a

...a

rediiéed base amourt 0:7$375 for’ »'his spousé,: Florence. and- dependent
child, Téreas, As’s result of lhat election, lis retired pay was

reduced '{n the amount of $15 for spouse’ cc,verage and $3. 22 for child
ooverage effective June 1, 1873,
K t
"On July 25, 1977. Sergeant Penieton 1n.t‘ormed thie Finance Center
that he received a divorce from his spoiise, Florence, on July 7,

.1978, "and that he married a new spouse, Helen, on August 6, 1976.

He requested that Helen be substituted fcr Florence on his SBP
election form, R

e “\'-. 'y

Based on that notice and requeet. the Financt.. Centev retroactively

refunded the cost of spouse coverage from October 1, 19768, the
effective date of Public Law. 94-496, suEra. and the charge against
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h:ls__reﬁx"gqi pay for the'nionthly SBF cost for coverage.nf thje‘;r\:ew
spouse, lielen, was begun on August.l, 1877, since she was'not a

.

parent Of {ssue of that marriage prior {0 that time, In addition to
that action; and while no costs for "btii_l'd"cév_erage were recomjuted
on the bagis of ''child only" coverage during the interim'period, the
cost of child coverage was thereafter recomputed on the basis of
"'spouse and'clitld"’ coverige from August 1, 1977, using dates of
birth for the member, his nevr spouse and child as of that date,

.

R ‘,u,’.‘f \\'.\ TR : _.‘l\-“‘ fome ek ‘a4 Y 3'\*, A o '

- The -i‘a’.étaif{p the case of Gunnery Sérgeant Bux;rqn;.'g/h are, /that
following .a period in which ile was zn‘ifhg Fliet Marine Corps’Reserve,
he was trinsféired to the Tetired list on Jiily 1, 1968, On Mareli’l?,
1874;: he électeq to participate 'in\the SBP, under the provisions of
subsection 3(b)!n{ Public Law 92-225,78upra,. t¢ provide an a/muity
baced on his full'md)thly, retired’pay'for his spouse, Eva, and .
3 dependent children!. As'a‘result of that election, hi3 retired pay
wasa reduced in the diuount of $8, 27 for spouse coverage and $3. 11
for children coverage effective April 1, 1874, - W

: . \ vooapy oo [,‘\ .- R Peg. PERTE
B'y‘cij‘rrespénde}’we red’qu\}rba at the Finance Center o,n'_Oo? ober 11,
1077, Sergeant Burrohigh advised that he had received a divorce from
his wife, Eva, on Decembe. 3, 1976, and requested that his SBP"
coverage be: adjusted in accordance with Fublic Law 94-486, supra,
" ey

: ' AL T g VR il
Bared on that noticeiand request,: .the-m_{fr’i_thly‘gBP.,qo:.’.t of cover-
age.for his Yormer 8

¢ 1is Yorr pouse, ‘wag- retroactively refundéd from Decem-
ber;1, 1976, Unlike the Peniston cige, however, the SBP cost for
children coverage wes recompiited.on the basis of 'children only"
coverage, with the increased monthly cost of $15. 50 being deducted
from his retired pay effe :tive December 1, 1976.

Ceea . _ . L . 3:\‘\: g AT o) /!

. The actions taker in those cases geem to be'inconsistent, It is
indicated that ofi furtheir analysis, it is doubtfiil'whéther the dates
used for é’ffectifjxg."-chat‘fges‘;-_i_n retired pay reductions in‘the cases
described are correct, in yiew of the amendmen! to 10 U, S. C,
1452(a; by Public Law 94-408, supra, ‘and our decision B-~189037%,
September 30, 1977 (566 Comp. Gen, 1022),

Question a, asks in el‘fec'\:

'
. v
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Whon thoro in no l.onger an cligiblc spouge benefichry
bmsule of déath or divorce of the spouse, what is the
correct effective date for terminating the reduction in
retired pay for spouse coverage?

As it relates to thii\ quostion. 10 U, s, C, 1452(a). as amended by
Public Law 04-496, su __p_ra. provides in pertinent part:

"(a) * * * the retired or retainer pay of a person
to wl',om section 1448 of this title applies who has a .
spouse * * * ghall be reduded each morth by an amotint
equal to 2-1/2 perdent of,the first $300 of the base amount

plus 10' percent Of the remainder of the base amotint * *-*

The reduction iri retired or retainer pay prescribed bv the

st sentence of this suBsecfio' n sE'EIE nog be applicable

during any month in which t:ere:1s no eligible spouse

Beneficiary_ " lUnaerscoFﬁ’tg suppHEH ]

Prior to the*insertion of'the unde\scored sentence by Public'
Law. 94 - 49&‘ Bupra;/the basic concept’of redu("inp ‘retired pay for SBP

coverage ’for children coverage was)” ‘'once in, always in, "
since the law did pot provide for termination of such reduction in pay

in the event an elected beneficiary prédoceased the member, The

underscored seitence of subsection 1452(&) removed that restriciion
by permitting such terminetion for '"any month in which there is no
eligible spouse beneﬁciary.

. Charges for SBP cm‘%rage are assessed bn'a’ monthly basie and
for the whole month;" there being no legal authorit ‘for subdiyiding
a mort‘i It'is our, view that the existence: of an. ele ted beneficiary
on the “fir et ciay of tr.at ‘mohth governs the cov\.:*)ge costs’ty, be
charged for the whole month. ‘Phus, if a member had initially\,elected
spouse coverage "so long as he had an eligible spouse beneficiary on
the first day:of a month, then for SBP coverzge charge purposes,
the full reduction in retired po y ‘for that coveroge would be required
for that month,

.As(the foregoing relates to the Peniston case, he received a
divorce in July 1976, prior to the October 1, 1978, effective date
of Public Law 94- 496 supra. See H,R, Rep, No, 94-1458

AR 4 ¢ . - . ’r‘.
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Part} f4th Co ng., 2d Seu, 9 (1978),, Thum Ootober l. 1978. eea'ne
the first day of the, carliest month'in which he had o "eligible spouse
beneficiary" for ‘the purposes of. the last sentence of 10 UsS, C, 1452(a),

- supra, and the Flnance, Center!s action to refund monthly SBP costs

of spouse coverage beginning with that month" was correct, ‘In the
Burrcugh' case, the divorie became effective on December 3, 1978.
Since the Knember had an eligible spouse beneficiary on Deﬂember 1,
1976, suc onth remained a montii for which his retired pay wi 18'to
be reduc lad for spouse coverage purposes. Therefore, January 1977
hecame the firct month in which he had no "eligible spouse beneﬂciary
and the Financi enter's action to refund his HBP costs for spovse
coverage for Ilecember 1977 was improper ana'is to be recovered,

Quesﬂen b. asks in effect:
Sa tha, y

When there ie no. longer an eligﬂ\ble epouse beneficiary
because of death or divorce oL the spouse;j, shoulh'the addi-
tional cost Jor child coverage'be recomputed on the basis of
"ehildren o*ﬂy" coverage? JJf the answer is‘In 'the affirmative,
should that coet be recompu‘ed based on the age of the nmiem-~
ber and youngest child a3 of the date of initial entry ints the
Plan, or based cn their ages at some other date?

As it relates to this question, 10 U, S, C, 1452 provides in part:

"(a) Except as provided in, aubsection i”(b" the etired

title applies % % % who has a spouse and & depende'ht child
- shall be reduced eachimontHh by an amount ‘equal to’ 2-1/ 2
.percent of the first $300 of the base amount plus 10’ percem‘
of the remainder of the base amount. An long as there ie an
eligible spouse and a dependent child, that amount shall be
increased by an amount prescribed under regulations of
the Secretary of Defense. e %k A
. "
"(b) .The rehred nr. retainer pay. of a,person to' whﬁ“m
seetion 1448 of ‘this titlo applies who has a dsgendent ' 1
but does not have an eligible spouse, shell, a8 long a4 Ne
has ax eligible dependent child, be reduced by an amaunt
prescribed under regulations of the Secretary of Deferize, "

s,
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'rhe leglllﬁtive hietary of the.:e rovlelone recogv{zod‘ hc'exia‘ence
of greater statistical variahles in’ ﬂ'e dépendent children aspect ot'a

member s family regardtng pouible receiPt oi- survivor benefits, tkan |

woild be experienced.with a lpouae b ncficiary The idea was
expreased gencrally that tecause of the nifiltt licity of factors which
would ‘govern the prospect of annuities being paid to indlvidualmtn this
class of dependents, costs for auch coverage wese to be actuarially
determincd. The Secretary of Defense was vested with the authority
to determine the costs and, under regulations, assess an appropriate
chs rge, |
/i

Thoae regulatione are contained in DOD Di rcctive 1333 27, Janu-
ary 4, 1974, The actuarially determined charge !8 based on the cost
factors aprlicable to the Retired Servicemar Family Protection Plan
(RSFPP). as is stated in part in Chapter 5 of the Directive:

cm—

"501, Reduciion in Retired Paj_r_

* * * * *
i 'l
.. "b, Spo buse and elieib‘le children. The icost for Lro-

viding an ammity when ther'e i8 a spouse and ‘eligible
children shallibe 2-1/2 % of.thé’first $300 o ithe base
amount, plus’ “10%-of the riemaining base amo[lnt, plus an
actuarial charge based conjthe difference between cost
factors under RSSPP, Option 1 and 3, in effect Septem -
ber 20, 1972, * % *

"o, Children only (rio eligible spouse) ‘' The cost for
rovid.ing an annuity when there are eligible children, but
no eligible spouse, shall be based on the cost factors under
RSFPP, Option 2, in effect September 20, 1972, * % *" ,

(;
.When, purei"ym., to the 1976 amendment to the law. reduction of a
member'e retired payzis terminated becauee there no longer is an
eligible epouse beneficiar). spouse’ coverage also. termmar.ee upon the
occurrence,of the event Thus. where spouse and children coverage
had been elected upon the lnse of an eligible spouse beneficiary.
children only" coverage would remain., In order to maintdin‘the
actuarial basis of the charge for that coverage, in view of the fact that
the cost of such coverage is Bignificantly higher due to the increased

- -.

N e —— -

PR - - *

- et




N -t
i

. ‘
.
a

R~192127 .

L] ' !
uf L4

R o | ST T L U
priobability that.an annuity would be p’la‘lyable to this class of dependents,
recpmputation of” such coverage would be required, Therefore, the
fixat part of question b is answered in the af’irmative.

' ‘. : . 3N

As to the s({cond part of question b, , I{ was previously noted_‘-tl;\ac o
th.) koncept of ~hildren covera/e, either slone or a''cothbination with
spnLise coveragy, was to e made on an a,ctua-rialhba's'ia. The basis
U3 which the cost of such coverage is established is in part the \
relstionship of the ages of the member irad his children at the time \X
seh coverage was initially established. We seeino basis for not \
appying the .sam= rule here, . I’lis‘our view, therefore, that the cosi My
shagvha be recomputed based onjthe'age of the member, and the youngest Ak
cholld a8 of the first dati: t‘ollbwigeg'thcz dit e of the losp of the previously h
covered eligible spouse beneficiary, or October 1, 1878, whichever is s
Jatex, using the age of the member and thye yourigest child as of that

d“t&o _ - 3 *

i #As duestion'b,, relates to the Peniston cage;‘the date .to be used
foxr ''children only" coverage recomputaiiom would be Ociober 1, 1976,
sing ¢ that ia the zar..est first date recognizable under the law for
this purpose, Re arding the Burrough cmse, since the divorce was
gryited on December 3, 1876, the followimg day, Decernber 4, 1978,
betpme the first day of "'children only" coverage; therefore, that date
iy t¢be used for recomputation purposas,

Question e, asks in effect:

e e —r——— . ——— r— Y—A——— e =\ m e

After the reduct’iiing“: retired pay for spouse
goverage is terminated bi¢ause of death or divorce
. of the spouse and the member ramarries, what ia
.the correct effective date for effecting the new reduc-
tlon in relired pay for spouse coverage whexe no
¢hild is born prior to the first anniversary date of the
¥emarriage ?

o : x ..M T ey )
In 36 Comp. Gen. 1022, supra, w e Comsidered the question of
re symption of reduction in rEﬁEr?d,"pa.;y for spouse,coverage in post-
election remarriages, After analyzing section 1(5)(A)(ii) of Public"

Law 04-486, supra, we expressed the view that since that amendatory
larguage focused squarely on the concept of eligible spouse beneficiary
fox termination purposes, until a spouse on remarriage qualified as an _

L
. -‘.-\‘- !3-.
I LY . ’ ]
. - ’ ;
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ellglblo spouse by satisfying the earlier of the conditions stipulated

"Iln10 U, S, C, 1447, retired pay reductions for spouse coverage would

not resume,

Ag’ previously stated, all elected’ coverages are -aid for on a
monthly basis, 'We do not belieye that the law, as amended, intended
or contemplated that a participatlng,memner would -have to pay for
coverage for the month where on- the first day of a month there is .
no one in a class of potential beneficiarles who. . could receive the bene-
fit, We believe that the propriety ‘of charging for a particular cover-
age must be baséd on the beneéficiary statuli in being on the first of
any month, for that month, Therefore, in answer to queltion C,, it
is our view that reductinn in retired pay for spouse coverage is not to
be resumed until the first of the month following the date tnat the
spouse upon remarriage attains eligible spouse beneficlary status,
unless, of course, such date is on the first of f month, in which.case
appropriate charges are to be made for that month,

I In the Peniston case, the first anniversary date of his réinarriage
wds August 6, 1877;.and, thus, bécarie'the date his spouse first
qualifled as his eligible spouse beneficiary.. Since he did not haye an

eligible apouse beneficiary'.ocn August 1,- 1977, spouse,coverage :
chargen were not to be assersed “that 'month,’” Therefore. reaumption
of reduction of his retired pay for 'spouse coverage should Lave been
made effective on September 1, 1977, rather than on August 1, 1977,
as was done, Appropriate refund adjustment rhould be made in the
member's account.

Question d asks in effect:
If the ‘member rémarries and no additional child is
acquired by that martriage, should the recomputed cost
.of child coverage be further recomputed? If the answer
13 in the affirmative, what is the correct combination :
- of ages for rf-computing the SBP cost? ,
Ky
Asg was stated in connection with question b. s ch.lldren coverage
was congressionan» mandated to be actuarially determined, Thus,
in view of the multiplicity of variable factors which would gavern
receipt of benefits by members of thxs class and in view of the
fact that the cost of ''children only" coverage is significantly higher

-0 -
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than it otherwige would be with the interposition of an eligible apouse
beneficiary, then it is our view that there should be further recompu-~
tation at that time. :

With respéct to the second part of questlon d,, it is our viéw that
in ordnr to mamtain the a_q_l;uarial basis, the cost should’ be recomputed
new spouse on the date that such spouse qualified as an euglble spouse
beneficiary since that is the date of the change of status discussed in

question c. above,

In the Peniston case, that recomputation date would be August 6,
1977,

Question e, asks in effect:

. Ifa member subsequently remarries and no additional
child is acquired by the remarringe, what is the date for
effecting the reduction in retired pay for the further recom-
puted coat for ''spouse nnd child" coverage?

Since SBP costs are charged for the montn of coverage bascd upon
a meimber's beneficiary status on the first of a.month, unhless thLe
first anniversary of the remarriage happened to occur on the first day
of & month, such further recomputed costs are to be charged effective
the first day of the month follewing such change of coverage status.
In the Peniston case, that would be September 1, 1977,

M

ﬁ&v!ﬂ.‘_

ActingComptroller General
¢ nsof the United States
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