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MATTER OF. vermont Gasoline Tax

-

DIGEST:  Request by certifying officer for authority to
certify for payment vouchers coveving rhe
'Vermont State tax on gasoline notwithstanding
our decision in 57 Comp. Cen. 59 (1977) that
that Lnx is unconstitutional as epplied to the
Federal Government must be denied., We nave no
authority to authorize payment of an uncon-
stitutional exaction. 1f loss of servic:
beneficisl to asency may or does resalt from
our decisiovn, the agency should 1efer natter
to Departuent of Justice. 16 Comp. Gen, 297
(1736) and 42 id. 179 (1942) are distinguished,

We have received a request by letter for an advance deeision
from Mr. H. Larrv Jordan, Chief, Certification Section, Department
of Agriculture, as to whether he may cerrify for payment three
vouchery in favor of the Shell 0il Company in the total am unt of
$18.07. The vouchers cover the 1ine cents per gallon Verront
State Motor Fuel Tax imposed on sales of gasoline., Vermont law
requires the distributor to collect the tax from the dealer who
in turn is required to coliect it fron the consumer. The vnuchers
are invoices submitted by the Shell 011l Company requesting payment
from the Department of Agriculturc of the amount of the tax which
had been Jded-.cted from the original amount invoiced.

In our decision of November 3, 1977, 57 Comp. Cen. 59, we
held that the United States is immune {rom the payment of taxes
for gasoline purchase at the retail level in Vermont, Thereupon,
Mr. Jordan stutes, "in December 1977, the National Finance Center
began deducting Stote Motor Fuel Tax from oil company's invoices
presented for payment for gasoline purchased in Vermoat."

The Attorncy General of the State of Vermont has taken-the
position that our holding, that the Federal Government is immune

I from payment nf the tax is wrong and that, "The State of Vermont

therefore considers all sazles to the U.S. CGovernment to be taxable
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unless chey are bulk lets of 500 gallons or more," In July,
aftcer this reguess was made, we attempted informally to resolve
our differeaces on this question *ith the State of Verront by
confuerring with its Attorney General, but were unsuccessful,

Duce to this conflict between the Unfted States and Vermont
on the question of the appliecabiliyvy cf the State's Motor Fuel
Tax, Shell 04l Company which submitted the vouchers has not collected
the tax fron its customor, the United Statos, but it is still Leing
asked to pay it by the State. Mr, Jordan asserts that in our
decisions 42 Comp. Gen. 179 (1962), and 16 Comp. Ger, 297 (1936),
we held thar agencles covld pay the amount of gasnline taxes to
oll companies when States refuse to rofund taxes to such vendors

and he states that,

"t * % questions arise as to the revponsibilit, of

the Certifying Officer and the r« lief which may be

granted to oil companies as follows: (1) Should the |
Government withiold State Motor Fuel Tax from pay-

ments to oil compenies when there 1s a digpute .
between the Government und the State over the

validity of the tax being imposed? (2) vhat relicf

-do the oil companics have if the State inuists on

collecting the tax? (3) Can a paynent of this

nature be ccrtified under protest in ordev to

relieve the oil companies of tax liability o the

State?"

For the rcasons stated in our recent decision on this‘qucsEion,
the United States is constitutionally immune from paying the Vefmnnt
State Retail Sales Tax on gasoline. Vouchers representing State
taxes which the United States is exempt {rom paying because nf itgs
sovereipgn immunity may not properly be certified for payment. 27
Corp. Gen. 20, 22 (1947), 55 Comp. Gen. 1358, 1361 (1976),
paragraph 26.1, title VII, GAO Policy and Procedures Manual for
the Guidance of Federal Agencies. Here, Shell has submitted its
bills, in effect, in the capacity of a tax collecting agent on
behalf of the State of Verront for the sole purpose of transferring
the funds from che taxpayer to the State. Payment of the oil
company's bills is tantamount to paying the tax to Vermont. GAO
has no authority to permic payment of unconstfitutlonal exactjons.
Therefore, the vouchers covering the Vermont State Motor Fuel Tax,
presented by the Shell 011 Company, may not properly be certified
for payment.
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Ve recognize that even though the oil company is not a party
to the dispute in any real sense, In all likz'ihood it will suffer
detriment as a result of cur lhiolding in this casu, This is because
under the Vermont statutory scheme, the oli company has the duty to
collect and pay over the motor fuel tax, and if it is nnt paid,
then presumably the Stete may look first to the vendor to recover
the tax. Nevertheless, that fact does not provide sufiicient
Justification for cartifying a voucher which 28 nnt properly puy-
eble herause the bnited States is immune from the tax it represents,

. Furthermore, the Vermont case is distinguishable frca the
situations presentad in the two Comptroller Geneval decisions
refnrred to in Mr. Jordan's lettee. In 16 Comp. Gen, 297
(September 22, 1936). the loaut Gue rd purchased gasoline from the
finclair Refining Company hh*Ch was delivered In scveral Strtes,
inciuding Mausachusetts. 'lerc. the State did aot dispute that
the Covernment was not liablc for the tax. Accordingly, the
Caast Guard had been deducting the amount of thce tax from Siiclair's
invoices., ' It was then contemp;aLed that, as was apparently the
practice in other States, the oil qompanv voutld in turn be allowed
a refund of the tax by Massochusttie., Nowever, that State's lzaw
requlred that refuiids be paid only to the user of the garollive
and not to. tha oi! company. 'The case presented what could be
charactorized as a procédural question of wiether, in 1ighL of the
State's limitations on the recipients of refunds, the poriion of
the vouchers which repraeented the tax could properly bde paild.
Payments wvere allowable u~ ‘er circumstances where the taxing
Stete fully recognized ¢ .t it had no right to collect the tax,
and a refund to the Uniced States was assured, Unlike the present
caac. neither the legal nor financial position of the Government

suf fered,

In 42 Ccap. Gen. 179 (1962), the decision was on a claim by
Texaco, Inc. for an amount withheld frowm its billinps for Ne"ﬂcxico
State gasoline taxes which the Government had cerroneously paid
earlier. The Stali2 acknowledged that the cax had bean erropurlv
collected and it udmitsed the valxdiL; of tha uo"ernment £ clalms
for refurd. However, it denied adninis ‘rative rcquesta 1or refund
because of tiie State statute of limitations., In order to ~lear
bxccpt4ons stated by our (ffice against th: office: whe Certified
Lhe vouc'16% 3 on vhich the taxes were paid, aununts were withheld
‘from pa’nilits ro the ofl companies. The cane presonted the
sivestion of the determinatior of the proper jarcy for the Govern~

.minl to luok e fov the reiund of the ervonecously paid Stute tax,

" Our declaion, in witeh ve held that the Government practice was
1nvo :rect was based on thne speeific collcction procedures
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establighed 1n title VIT of the General Accounting Office Policy
and Procedvres Manual for Guidance of Federal Agencies which con-
template collection from the State taxing auphority., Further, in
that circumstance, we felt that It would be improper to try to
cellect the vefund from the 01l company when - it had already
pagsed amounts collected to the State. The case is distinguish-
able from the one now under consideration because the tax had
already been received by the State and that receipt was due to
the Govermment's error. To have allowed the Government to make
Lhe deduction from payment owed to Texaco in order to clear the
exceptions, would have meant that the 01l company would have had
to bear cthe burden of the tax because of the Government's mistake.

Here, however, the refusal to pay.vcﬁchcrs will not result in
the oil company having to bear the burden of the tax. Since the
Urited States is not liable to pay tha Vermont Gasoline Tax, it
follows that: the oil company-vendor, who merely serves as an inter-
mediary agent between the State and the vendoe has no duty to col-
leet it. Therefore, the oil company hawe no tax liability to the
State,

Should the State of Vermont fail to recede from its position
that the United States 15 liable for its tax on the sale of notor
vehicle fuel in nonbulk amounts, and should an agency determine
that, as a result, it may be faced with the loss of a teneficial
service, e.g., lors of ability to charge reatail gasoline purchases
vhich hinderx: the effective carrying out of the agency's business
then the matter should be referred to the Departmernt of Justice for
potentianl litigation of fhe issve, We have been informally advised
by Department officiales that under these particular clrcumstances,
the Department is inclined to institute litigation,
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B~190293 | " ' Beptember 22, 1978

Mr, %, 0, Hufnagel, Munager
State Excise und Wage Taxes _

Tax Administration Department

Mobile Crrporation

P, 0. Box 900

Dallas, Te:i:as 75221

Dear Mr, Hufnagel:

On March 28, 1978, you wrote to request a resolution of the
dispute with the State of Vermont over the United States' 1iability
for that State's Motor Fuel Tax. In July, we attempted to resolve
our differences through informal discussions with members of the
States Attorne; General's office, but were unable to do so. Today,
we rendered our deeision in whiéh we held that the tax cannot bhe

paid. Enclosed please find a copy for your information,

Sincerely yours,/”

i:;;DQuﬁﬁgugﬁ_ga(;:fl“:“j>

(... Mrs. Rpllee Efros
* Assistant General Counsel

Enclosure





