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DIGEST:

1. Protes*~r's lare proposal was properly rejected by agency notwith-
standiny that protester was advised by Postal Service one day
prlor o date set for recelpt of proposala that use of 2xpress
mail would «llow delivery at agency prior to deadline, in absence
of showing that proposal was mishandled by agency after its
raceipt.

2, Failure to solicit an ufferor in time.for him ro submjf. a timely
offer does not, absent showing of deliberate intent to eixclude,
afford sufficient basis to question otherwise proper awacrd.

3. Award of contract while protest was pending 1is not inproper
where determinstion was made at higher level thanr contracting
officer 1n accerdance with applicuhle regulations.

Robert Yarnall 2ichie Froductions (Richie), protests the rejection
of its proposal by the Department of the Army, Office of the Chicf
of Enginecrs, under Request f[or Proposal (RFP) No. DACW 31-78-R-
0008. The basis of rejection was that the propesal was received by
the contracting activity after the date set for the cpening of
propocals and that none of the circumstances permitting ~onsideration
of late proposals were present »8 chown in paragraph 20 of the RFP,

The date and time designated for receipt of proposals was
established as 4:00 I.¥. op Junc 8, 1478. The Richie proposal was
aent at 11:00 A.M., June 7, 1978, by United States Postal Service
Express Mail Service, which guaranteed delivery the next day before
3:00 P.M. Richie's proposal was received by Government personnel
of the Army Corps of Engincers ac 4:35 T,M., which was 35 minutes
late, and therefcre was not opened and considered.

Richie alleges that an ailr traffic controller slowdown was
responsible for the latec delivery, arnd that thc lateness 1is
attributable to agencies of the Government beyond the control and
negligence of 'the offeror. Richie also states that it did not
receive sufficient time to prepare its proposal since the solicitation
date was May 9, 1978, and it Jdid not receive the proposal until
May 19, 1978.
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Part 1, Scetion C, paragraph 20 of the RFP states in partinent
pave:

"{e) iny proposol received at the office designated
in the solicitation after the exact time specified for
receipr will not be considercd unless it is recelved
bofore award 1is made; and

(1) 1t was sent by registered or certificid mall not
later than the fifth calendar day prior to the date
specifiled for receipt vf offers (e.g. an offer submitted
in respensce to a solicitation requiring receipt of offers
by the 20th ot the moath must have baen mailed by the
15ch or caviier);

1) 1t was sent by mail (or teclegram 1f authovized) and
it is Jdeterm’ned by the Government that the late receipt
was due selely to mishandling by the Government after
rocefpt at the Government installation; cr

(111) 4t Je the only propasal rececived.”

It is our view that Richie's proposal was properly rejected by
the coatracting officer., While it may be that delivery should have
been made pricr to the decdlines for receipt of proposal, it was not
reeocaved unel!l after the date set for recedpt of proposals. The
fact that Richic's proposal was sont by express .-ail or that
delivery in Lhat marner is zuaranteed, did not remove {rom Rich'e
icrs obllgation to assurc timely arvive! of its proposal. Our Office
has conusistently held that an offeror has the responsibility te
assure timely arrival of iLs offer and must bear the responsibility
for its late arrival, Late roeceipt of an offer will result in its
rejection unless the specific conditions of tbc proposal are met.

B. E. Wilson Contractine Corp. 55 uomp Gen, 220 (19275), 75-2 CPD
145, an' ceses cited thcxcin, vynamic's Intcrnutigggl, B-150026,
November 30, 1977, 77-2 CPD 426.

It 15 clear that und.:r the terms of the RFP, & late offer may be
considered ornly if sent by registered or certified nail in the manncer
sutlines above or where "the late receipt was due solely to mis-

handling by the Goveinment after receipt at the Govermment installation

(cmphasis supplied)." Additionally, we have hold that mishandling
by a Gov-.rnwuent ageney refers to mishandling after receipt of the
vffer oc¢ bid in th~ agency's leeal office. The locdads, B-185919,
July 8, 1976, 76-2 CPD -.1. Thus, a- alleged slowdown of air con-
tro]lers or 4 failure on the part af the Postal Service does not
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conctitute mishandling at & Government installation., Kessel Kitchen
Equ'pment Co., Inc., B-18%447, October 5, 1977, 77-2 CPD 271;
D. M, Anderson Co., B-186907, August 3, 1976, 76-2 CPD 123,

Richie also atates that it was not given suffiecient time to
prenare its proposal becruse it did not receive it until May 1o
1978, 10 days after the advartising date. We have held that “he“e
the method cf solicltation in fact provided adequate competition anl
reasonable pirices, the failure to solicit a psrticular bidder, or
the failure to sclicit him in time for him to subiit a timely bid,
docs not, absent a showing of a deliberate intent to exclude that
bidder, afford a suffici~nt basis to cancel a nsoli-itation or question
on otherwise proper award. See 01l Country Materia.s of Houston, Inc.,
B-189646, Decembar 13, 1977, 77-2 CPD 459 and the crses cited therein.
In this casc the contracting officer says that tvhe specifications
were mailed to Richie on May 9, 1978, and in addition some 30U timely
bids were received. Further, Richic had at leost 19 calendar dayr
to prepare its proposal. Thus, there was adequate comperition and
time to prepacce a proposal, and no showing that Richie was deliberately
precluded from competing.

Richie has also protested ocur hid protest procedures because it
states thet the contractineg officer's report is dated July 18, 1978,
anc it dic not recelve It until August 22, glong wiih a lettor froa
this Office, and that in the meantime, auLhoriration tras given to
award the contract.

The record shows that the agency report was dated August 1, 1978,
with a ecarbon copy to Richie. In the absence of contrary evideace
we assume that Ricbie recefved a copv of that report. And the tine
frame approxlmates our requirement that a report be submitted by the
agency generally within 25 working deys. 4 C.rF.R. 20.2{c)(1978).

The decision to eo ahead with thc award was made at a higher level
than the contracting officer and in accoerdance with applicable
repgulations, ASPR 2-407,8(b)(3), because it wac determined that an
award must be made promptly. Where such actions have been undertaken,
the determination to proceed with an award prior to protest resolution
is not subject to question by our Office. LaBarge Incorporated,

6-190051, .January 5, 1978, 7&4-1 CPD 7.
/1,

Deputy Comptro‘lL' Cenera
the United States

The protest is denied.





