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MATTER OF: Refreshments for Jurors

DIGEST: Funds appropriated to the judiciary for jury
expenses are not legally availalle for expenditure
for coffee, soff. drinks, or other snacks which the
Digtrict Court may wish to provide to the jurors
during recesses in trial proceedings, Refreshments
are in the nature of entertainment and in the absence
of specific statutory authority, no appropriation is
available to pay such cxpenses, Since uander 28 U.S,.C,
$ 572 (1976) a marshnl's accouunts may not be reexamined
to charge ham or her with an erroncous payment of
Juror costs, we cannut tuke exception to certifica-
tion of vouchers for expenses incurred to date, How-
ever, we recommend that the Director of the Admin-
igstrative Office of the United States Courts and the
Director of the U.S, Marshals Service take steps to
try to prevent the incurring of similar expenses in
the future,

At the hechest of the Judicial Conference of the United States,
Mr, William E., Foley, Director of the Aiministrative Office of the
United States Courts, has requested our determination regarding the
legality of the expenditure of funds appropriaced to the judiciary
for jury expenses for the purpose of providing refreshmencts for
Jurors ordered at the direction of a district court judge during
recesses in trial proceedings, Mr, Foley's request was suppocted
by a separatc letter from a judge in the United States District
Court for the Eastern District of Virginia.

The Director points out that pursuant %o 28 U.S.C. § 1871,
authority cxists for the payment of actual tubsistence expenses
incurred by juirors who are sequestered by the district courts, in
which the jurors are kept in virtual isolation for the durution
of a trial. Sequestration, usually ordered to protect the safety
of the jurors or to insulate them from publicity, is a relatively
rare occurrence,
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Mr. Foley, however, requests our opinion concerning the more
typical situation vhere jurors cemain free, except during the
business day vhen they may be required to be in atrendance at the
court house, often for several hours at a time, He notes that
28 U,8,C, § 1871 doos not provide for the payment of subsistence
allowances unless an overnight stay is required of the jurors and
they thus are entitled to a $16 per diem subsistence allowance
Mr. Foley states that many judges believe that providing snacks
to jurors at Government expense "is essential to maintain their
morale and attention during the trial and is therefore well worth
the minimal monetary expenditure involved." He enclosed with his
letter vouchers for expenditures to provide jurors with coffee,
soft drinks, pastries, and other sorts of light refreshment which
were ovderrd by the distriet courcs and cubnmitted to his office

for payment,

The Dircetor calls our attention fio a resolution adopted by
the Jury Committece of the Judicial Conference of the United States
at its most recent neeting in January 1978, which supports the
need for this expense and which provides:

“Resolved that it is the sense of the Judicial
Conference Committce on the Operation of the
Jury System thiat there 18 an extraordinary need
for coffeec and snack services, equipment, and
supplies to be used to provide jirors with sus-
tenance during the long hours that they are
commonly held in scssion, and particularly
where trials are held over until evening hours
or wherce the sessions are otherwise prolonged.

"The Committec finds that on many occusions
jurors, even when they are not formally se-
questered, must be held together during the
trial day in a virtual condition of civil
arrest in ¢r-der to avoid thelr mingling with
memoers of the public, the press, and repre-
sentatives of the parties, as well as for the
security of the jurors themselves. For this
reason it is frequently difficuvlt or imposs-
ble to release them at meal or breck times to
go to commercial ecating facilities. From the
court's polnt ¢f view such a practice would
protract the proceedings, unnecessarily tax
the time of the judyis and other court personnel
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who would have to wait upon the return of the
lest juror before the trial could continue,

and increase the costs of a trial and the ex-
penses oi the litigants to a substantial extent,

"Furthermore it i{s the belief of the Committee
that a cnffee break, particularly between meal
periods and in the evening hours, increases the
efficiency and improves the mcrale and concentra-
tion of jurors, who must of necessity be held in
close confinement for long periods of time, The
condition of juvrors, the Committee believe:, 1is
far different from that of federal employees who
work only during normal husiness hours arid

who, in any even:., have access to commerclal
facilities "

"The Committee therefore finds that the public
interest favors the exiatence of some discre-
tion in the distri-t judges to direct the pro-
vision of beverage or snazk services to jurors
at appropriate points in the court procecedings.,
The Administrative Office of the U,S, Courts
is authorlzed to seck an opinion from the
Comptroller General of the United States as

to whether expenditures for such services
would constitute an 'expense' of jurv service
for the purposies of the appropriation to the
federal judiciary for fees of jurors,”

The District Court judze who wrote us that after jurors are
chosen to try a particular case, they are segregated in the court-
room or jury room and are not free to mave about the building or to
neighboring coffee shops. He states that he perceives a difference
in a jury thus segregated, as opposed to ordinary Governrent
employees or other people in Government buildings on business
who can at their own leisure attend building cantcens or leave
the buildings for a coffce shop., He notes that jurors sarve
their public duty at little pay and often for long hours and urges
that their morale and continued intereat demands some extra con-
siderations.

As the Director points out, we have a long established rule
that the expenditure of appropriated funds to procure fond,
beverages, or meals or snacks is in the nature of an entertainment
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exoense and is thus prohibited unless funde are specifically
provided therefor in the relevant appropriatior. act, See, for
example, 43 Comp. Gen, 305 (1963) and 47 id, 6'7 (1968). Sece
also B-167820, October 7, 1969; B-185826, May 28, 1976 anu
B-188708, May 5, 1977 (relating to a conference held under the
Speedy Trial Act), The Director notes, howavar, that we have
made limited exceptions to this general rule, particularly in
situations involving unique and arduous work'ng conditions or
other circumstances where some advantage to the Covernment would
result for the payment of such expenses, Se¢e, for example,

39 Comp, Gen. 119 (1959) and 50 id. 610 (1971),

In particular, the Director refers to our decision of
August 10, 1971, B-173149, in which we helid that appropriated funds
could be used to provide ccoking fucilities for Federal employees
at air troffic control facilities, Those facilitics were
frequently lucated at rewote locations without realdily accessilhle
commercial restaurants or snack bar -, Aluo, we were advised that
at most of the facilities the employees hid to eat their lumnches
and take their coffee breaks at or near their operating places of
duty,

Mr. Foley suggests that there is a relationship between the
gituations of the controllers and that of the jurors and that a
benefit to the Government can be found from the payment of minor
food and beverage items for jurors, He states: "Ike the controllers,
jurors are frequently requived to work continuously for longer than
the regular business day and to remain during such time in or near
the courtroom,"

We pelieve, however, that the jurors' situation is more
analogous to that of Covernment employees who cannot leave their
posts because they are needed for guard duty or to maintain sur-
veillance or have other unusual wvorking conditions on a temporary
basis. Seec B-186090, November 8, 1976; B-182586, Necember 17,
1974; 3-185159, December 10, 1975; and 3~180806, August 21, 1974,
In those situations when employces could not go to cafeterias or
snack bars, food and drink were provided to these employeces at
their expense on a "carry out" basis by other employees., Similarly,
if they make themselves avatlable for this purpose, the jurors have
access to snack bar facilities via the: marshals, If members of the
marshals' staffs must take ovders from individual jurors, we see no

" reason why they cannot also collect sufficlent money from each

juror to cover the cost of the items each may wish to consume,
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Accordingly, it is our view that the funds provided for jurors'
fees and expenses in the Judiciary Appropriation Act, 1978, Pub,
L. No, 95-86, August 2, 1977, 91 Stat, 419, 434, not being specifically
available for the purchase of snacks for jurors, may not be expended
for this purpos2, 1In our view, specific statutory authority is

necessary,

With regard to payments already made by marshals, we are aware
of the provisions of 28 U,S8.C, § 572(b) (1976) which pro ‘ide:

"The marshal's accounts of fees and costs paid to a
witness or juror on certificate of attendance issued
as provided by sections 1825 and 1871 of this title
may not be reexamined to charge him for an erroneous
payment of the fees or costs."

On a form entitled "Public Voucher For Mcals And lodgings
For Jurors, United States Courts" covering the expenses involved,
he clerk of the District Court affirms:

"I Certify that the Court committed the jury in
the above-mentioned case to the custody of the
Marshal with orders to furnish said jury meals
and lodging at the expense of the United States,"

In one exampla enclosed by the Director, a United States District
Court juvdge for the Northern District of Indiana signed an order

providing:

"It 18 the order of the Court that the United States
Marshal purchase and pay for coffee for the jurors
in the above-entitled cause at the expense of the
United States."

In view of these factors, we have no authority tn object to
the certification and payment of vouchers incurred .o date., The
Director of the Administrative Office of the United States Courts
and the Director of the United Stataes Marshals Service should
advise th2 judges and marshals of the respective courlts that incur-
ring expenses to provide jurors with coffee or otuner refreshments

is improper.
/ ) ; 2 fa.,

‘Deputy Comptroller‘General
of the United States
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