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THE COMPTROLLUN OmNuRAL. I JR
DE"CISION . w A * N OP THE UN 15 OTATUE

.WAUHINCITCN. 0.C. aoU4u

FILE: D-19Q313 OATE: August is 1978

MAT1''R OF: REIN Products Corporation

DIGEST:

1. Objection to; affirmative determination of
*uccessful offeror's responsibility is not
considered by GAO where neither fraud nor
noncompliance with definitive criteria to
alleged.

2. Allegation that successful offeror 5.
,Tbuying in, and.deliberA4teiytaking contract ,,
at a 1,se prov'ides uo legal basis to challenge
validity of award.

3., Prot.e'$'ter~'bjection to agency4deternination
that it.'-proposairwas tecWnicalljounacceptable
need not Le.considered whree record demonstrates
that, on busis of establiished price evaluation
criteriaQjpi-'otester!s offere'l price',was substan-
tially higher than successful offeror's, with
consequence, that ptoteater.wbuld not have re-
ceived awarid even.if its offer had been con-
sidered technically acceptable.

RIFM Prdu"6t .- CotpdOnAtion (,XKPM) protests the
awat'd .of a contiract by She-U.S. Army Armament Mateliel
Readines. Command (ARRCOM) to Poloron Products of
Pe6nnsylvania, Inc. (Poibron)' under request forpro-
posala (RFP) No. DAAA09-77-4.006r. REFM contends
that' the rejecbtion of its allegedly lower-priced
propoial was improper and not in the best interest
of the Government, and expresses d6uibt whether Polo=on
has the' capability to perform the contract at its
offered price.

1E F.F ; cont.emplated the award, on or before
QctobetV)D, 1977, of a firm-fixecd\price-cnfltract, with
provisi6h fcr;Lconbmic Price Adjuotment, to establish
a base for production of M42/M46 Grenade'Part Body
Assemblies, for the 155mm, M483 and 8" hl509 Projectile,
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within,2i months after award, with deiivor'y of Zirat
articles and a prove-out productidh qtantit, required
mix months thereafter. I Offerorsmwere requemte,'to
propose prices on iijcrerents of 500,000 esbemblyv',
capapfity'per month, 'to total capacity.+of 3q'aillioni
per monthc with the Governmsent reserving the tiight
to make'one or more awards. The RFP specified that
award(s) would be made on the basis of the lo0.3sI:
overAll cost to the Government', considering the cost
of the facility and the grenades.

Offerors were,-required to submit technical
proposals Isifficientltydetaiiled and completeso as
to demonstrate that: t'hisoffitor has a thorough
understanding of the rou'iiremrents and the SCppe of,
Work,. Tine RVP instructed thatlproposals would'firnt
be evaluated from a technical standpoint without re-
gard'to proposed costs, Those proposals which: were
considered to be tehihica1l1y acceptabtle or susceptj.bie
to clarification by ftlirCher negotiation (would then
be evaluated on the basis of offered prices for
variouafispecifibd cL:.ttadt line items, and would be
further ovaiuated'on the bases of other;.specified
factorn relatihngX'primarily to an offeroro's capacity
(in terms of equipment, facilities, manpower and
finailcial strength) to perform the contemplated effort.

By August 29, 1977,2th' closing.date 2for recetipt
of pilve$proposals haS been received. iyTwo
offerors withdrew their picoposals and one, was 'ddciared
inelttgible because it proposed use of G0CJC(government-
owned, contractor-operator,;' facilities which .wa's.not
permitted by the solicitatcnh After conducting an
initial technical evaluation of the nine 'remaining
pro"posals, ARTRCOM, by TLX message dated September 7,
1977, requested all nine offerors to cl iify their
proposals.

The message to RKFM pointed out numerous deft-
ciencies,-including the failute to provide infotma'
tion specifically called for by the. RFP.. The message
further advised of the opportunity for discussionsp
that negotiations would bed close, on SepEember 21,
1977; and that best and final offers, including any
revisions to the initial Offer, must be subm4'tted by
that date. The deficiencies ascertaineId in RKFM's
initial proposal were also discussed during a con-
ference call between ARRCOM and RKFM personnel, in
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which uRKM indicated'it would correct each area in
its best and tinal cffete

#yrnF *9biitt'e' a time2y beet and final offer
which waLte hnic'ily evaluated during September 22-23,
1977, and d:etermained to bimaterially doE tien t.,be-
caus'it stilll 'ont'i ed a'\umber of deficiencis n

omissiohsdisr~et3iVd 1n~the initial proposal. These
deficiencies inciluded the -failure to provide avertige
time betwsen fail'ure6,ayerage repair time, an inade-
quate,p'roceas fhspiptibn&iplan iA'dicating a lack of,
understandinig on the part of RKFr,. and inadequ4te data
as to required laborHand mileseopes. ARRCOM's tech-
nical personnel .concluded that KFM lacked understand-
ing of the Technical Data Packaq'-" in 'the RFPF, and its
best and final offer wa1s rejecteC as technically an-
acceptable.

As a rasg ;4tothat technical eyaluation, RKFN's
proposal W ofurther coheide'd in the ensuing y.

priice, evaluation,- which was linfited to those remaining
propOsalsifound 0'- bo'b technically acceptable. AARCOb
ultimatei& 'd rnred' that/a single award to iolot'on
for the full three, 'million per month capacity represen'ed
the lowest total offer to the Government, and award was
made to that firm on September 30, 1.977.

RKFI doritends that Po'airA s price for a line having
the qap1'aty to'producej3,O00,0OO greiades monthly is
initdiriiately low:. and wquld be,,rnore commensurate with
contr~act'or facILities &%'d equipment to prod-u-'e only
1,500`r,000 g'rednes mohtiily. Iru short, REPM doubts Poloron's
capacity, absent Government furnished equipment, to pro-
duce 3'0,0,000 per r.onth\, in the alternative, RKFM submits
that Polotbn is "huying tP1 on this contrac't,i.e.-taking
a "loss contr&ct" in order to obtain more profitable
follow-on orders for the grenades.

Whether a prospective contractor has the necessary
production: equipment aind facilities, as well as the
organization and technical skills to perform apar'ticular
contract is.a matter of the prospective contractor's
responsibility. See Armed Services Pt'cut'emen t Regulation
(ASPR) 1-903 (1976 ed.). Before a prospective contractor
may be determined responsible, and therefore eligible for
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award, a pre-award survey must be made wher. the
information available to the purchasing office is no4
sufficient to enable the contracting officer to make a
responsibility deteruination. ASPR 1-905.4(b).

The record in this case shows that a pre-4ward
survey ,as performed on Poloron, with an ensuing
detersnination that Poloron was a "responsiblel pro-
spective contractor',, As a general rule, we do not
consider-,protests.concerning a detetmihnhation,that
a proapedtive contractor is responsible. Seo 
Contrta&1Metal Products, Inc., 54 Comp. Gen7T6 (1974),
77-2,CPD 64.. Affirmative determinations of respon-
sibility,,are J-argely a matter of subjective judfjment
withih.,the sound discretior: of.contracting.,agancy
offic'ials, whp must bear t.ne bru' t of ary difficulties
experienced by reason of a contractor's in'ability to
perform'. 39 Comp. Gen. 705 (1960). We will 1rfv~iew
suchdeterrinationa only in certain limited cklrcum-
stances--if the're is a showihng of fraid byith'cjagency,
or if it's alleged that definitive responsiblity
criteeia such as a requireiment that a contrac'tor
possess-a~particulAr certification set forth in Lfie
solicitati~on were niot properly applied by the agency.
See Data'T'est.Corp.±, 54 Comp. Gen. 499 (1974),l.74-2 CPD
365.6,,Sinceo'the affirmative determination of Poloron's
responsibil'ity, is not. hallenged on the-basis o'f"
fraud or all'eged misapplication i definitive re'spon-
sibility criteria, RKFK's objection to, su''Xh det'ermi-
nation' will not be considered. See Ce'tiury Brassi
Producta, Ine'ih, B-190313, April 17, 1978, 78-1 CPD 291.,
involving dnother challenge to the award to Poloron.

with.regard to RKFM's allegation that Poloron.is
delibtrately takirgthe contract at a loss by L6uying in,"
it.iB wellestablished that the possibility.,of abuy-in
or the Fubm'ission of a below-,cost.bid provides nod
legal b'6sis unon which the. v'alidit'yof an award may
be chal~ifhned. kSeeA.C.o.tectiron6ifas,*"Inc&, B-185553,
May 3, 1976, 76-1 CPD 295; Inter-Con Security.;Systems,
Inc., B-189165, June 15, 1977, 77-1 CPD 434; Consolidated
Elevator Company, B-190929, March 3, 1978, 78-1 CPD
166.
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REIN!# major objeotifn isAo the determina-
tion that its proposal vau t chYioallz una'kceptable.
We *ee11 no aeed to considethe propriety of thp't
determlnationvuince the recotd demonstrate,
that even if RKFM'a proposp*l,-,had been deemed tech-
nically acceptable9 it would have been ineligible
for award since its best and final offer ', price was
substantially higher than Poloron's, and .he PRPP
required that' award be made to that technically
acceptalie offeror presenting the lowest overall cost
to tbhwGovernment.

R'M's best and final offer was not initially
evaluated from ti4e standpoint of price due to its ..
technical unaccejatability,, However, in view Ef RKFMBs
proteit'allegatiora that ±t2 was the lowest-priced offeror,
its price was evaluated after award of the contract as
part of ARRCOM's response to the protest. Under the
price evaluation criteria set out in the RFP, ARRCOM
provides the following comparison of beat and final
offers:

Poloton RKFM

FACILITIES $9, 1 96 ' 280.900 $15,550,472.00
PROVE OUT 4, i 4 50AOu0.00 270,000.00
FIRST;PRTICLE 1 M42 1 r 0 a. o No
FiRSTottRTICLE M46A 1 ^ 1,'O00'00 0
"l,890,lq00 M42 GRENADES 1,474,2b0 l0 1,231,41-.60
1,110,000 M46 GRENADES 856,920.00 701 009.40

SUBTOTAL $11,979,400.00 U17,752,892.0

DATA --- so0oo0o
DISCOUNT¶ (11,979.40) (89,014.46)
TRANSPOR7AT*ON EVALUATION 38,757.00 40,533.00

BEST EVALUATED PRICE $12,006,177.60 $17,754,410.54

.flFM does not t-ee exceptibn to the accuracy of these
figures. It contends, however, that the evaluation
is faulty because it is not based on ARRCOM's actual
requirements for grenade production.
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be essence of RaKI'. argument in that it
submitted a lower unit price per grenade, and that
if ARRCOM'S total requirements are taken into
account, it is the lowest evaluated offzror. RKFN
aseerts in this regard that the RFP clearly indicated
ARRCOM's need for a sustained grenade production of
3 million per month over five years', and that a.cost-
evaluation~on that bails, rather than on the basis of
only 3 million grenades, would be the proper approach.
Specifically, RKFM points to the Executive Summary
of the RFP, which advised offerors that a substantiated
unit 6ost for a sustained productions of the M4Z/M46
grenades must be included in proposals, and which
contained the following statement:

'There are planned requirementsaifor the
M42/M46 grenades in the five year pro-
gram, adequate to reasonably believe
that supply contracts,'will be forthcoming
to utilize all or a portion thereof of.,
the capacity established by this propo'sal.
However, if requirements (and funds) are
not available at' that time, the lines
will be placed in layawaV as provided for
in other provisions of this solicitation."

RKFM contends that it was obviously the intent of ARRCOM
to purchase grenades on a sustained productionh -asis and
therefore the only proper basis for evaluating price-pro-
posals would be the long-term sustained production of
3 million grenades per month over a five wear period.

Evaluation of proposals, however, must be consistent
with the :e'Valbatibn schewe set forth in the RFP. See
GZ& 'Advrtisin -. Inc.i 55 Comp. Gei. 1111 (1976), 76-1
CPD 325; EPSCO Incorporated, B-183816, November 21, 1975,
75-2 CPD 338; Fran ako Assoc~ihtes-'#, 57 Coup. Sen.
244 (1978), 78-1 CPD 79. The evaluation scheme set forth
in this RPP advised that the award would be made on the
lowest overall cost to the Government based upon the
following price factors:
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(1) Total price for establishing the
production capability of 500,000/
I milliop, 1.5 mill'on, 2 million,
2.5 million or 3 million grenades
per month. (Item AA)

(2) Total price for prove out quantity
(Clind OOOlAD, 0002AD, 0003AD,
0004AD, QOOSAD and/or OOO6AD.)

(3) Total price for producing the
production grenades (Items AB &
AC).

(4) First Article Cost (Item 0007,
0008).

(3) Data and reports Cost (Item 0009).

(6) Discounts offered

(7) Transportation costs

(8) Abnurmal maintenance costs

The production quantities called for by schedule items AB
and AC were clearly limited'to one month's production (even
though prices were solicited 'on the basis of a monthly
production rate and not solely a one-time production
quantity). Accordingly, ARRCOM could not properly evaluate
proposals on the basis suggested by RKFM.

we point out in this regard that while the RFP indicated
the ]ikelihood~offutu're grenade purchases over a five-year
period, it also apprised offerors that funds were not avail-
able f6or.any4.production q'antities that follow-on produc-
tion quantitites 'wo6uld be ordered only if f uids became
availabl'e, but that. the evaluation would include the produc-
tion 4ban'tities opti6njibof items8AB and AC. We think these
provisions clearly placed offerors on-notice of the ev'alua-
tion scheme. If RKIFM did not agree with that evaluation
approach, it should have protested prior to the closing date
for receipt of proposals. 4 C.F.R. 20.2(b)(1) (1977).
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The protest i. denied.

Deputy Comptroller eneral
of the United Stat;e0




