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DIGEST:

1. Protesy coacerning modification zallegnd to be be:--
yond scope of contract will be considered by GAO,
since ecuzecution of modification could be viewad
as attempt to circumvent ceompetitive procurement
statutes.,

2, Mhgency's delcrmination to restrict developwment and

construction of clectric vehicles to firms previously

selected under competitive procurement for prelimij-
nary stages ¢of program is sustained, ceven though
scope of work has heen greally expandcd since auard
o/ initial contracts, since unacceptable delay in
program wonid result from avard to any new socurce,

Die Meszh Cornorstion (Die Mesh), a swall buciness,
has protested mocifications ot contracts brtween the De-

partment of BEnergy (DOF, formerly the Fnercvy Resczreh and
hDevelopment Adpinistration, LK), and tvwo large corpora-

tions, General Electric Company (GE) and the AiRsccarch

Manufacturing Company of Califurnia, a division ol Garrett

Corpuration (Garrett).

Die Mesh arques that the modifications, which involve

nearly $6 nmillion per firm and reguire production of two
electric vehicles by each, were impreper and that DOD
should have procured the vehiclas cn a competitive hasis,
Die Mecsh therefore urges that the contracts he declarcd
null and void,

DOE, on the other land, conltends thalt it properly
expanded contracts neld by GE and Garrett for prelini-
nary c¢lectrvic vehicle desiyn studies, and that negotia-
tion with ovanly those two firms was fully justified. DOE
states that the matter was treeted os if 1t were a new
procurcment and that the contracts wvere modified, rather
than new contracts cexecuted, purely for adminictrative
convenicence.
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h protest concerning contract modification ordi-
narily is not for resolution under our Bid Protest
Pcocedurec, 4 C.i".R., 20 (1977 ed.), since it involves
contrart administration, & matter primarily vwithin the
aunthovity of the contracting agency. However, this Of-
fice will review such a matter when it is alleged, as
here, that the nodification vient beyond the scope of the
concract and should have been the sub%ject of a new pro-
curenent, since execution of the moudificaticn could be
vieved as an attempt to circumvent the competitive pro-
curement statuter. Rent Watkins & Associates, Inc.
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B-19107¢, May 17, 19%8, 7¢-1 CpPp 377.

hvard of the electric vehicle design study contracts
to GE and Garrett lLias not been proteasted. As baclground
to Dic llesh's protest, however, we will cexamine the chro-
nolocy of the entinve procurement and the reguirements
of the [overnment, as initially set forth in the recuest
ffor proposals (ItFP).

The solicitation, No. E{(04-3)-1213, was issued by
ERDA's San Francisca Oparations Office on Mareh 5, 19706,
vith an amend2d closing date of April 16, 1976. 1Its
stated object was the developrent of prelininavy ana de-
tailed desivns Yor an urban, eleclric powered, {four pas-
ctenger vehicle bascd on statew-of-the-art technology.
Offerors were reqguired to have demonstretled experience
appliceble to electric vehicle design and development,

hccording to the RTP, performance was Lo be divided
into two phaces, the second at the opticn of the Govern-
mont,  During Phase 1, contractors were to (1) evaluate
design Lrade-offs, (2) develop a concephtual design, (3)
deveclop o preliminary decign, and (4) eutablish a devel-
oprent rlan. During Shagse 1T, if the Governwent cxercised
its option, contracltors ware to (1) perforn detailed de--
sign onclyses and (Z2Y provide drawvings and specifications
to enable (abrication of a prototype clectric vehicle.
In adadiition, off~rors were to devalop prograin plans for
cach phase of perforaance.

At a prepropnsal conference on March 19, 1976, of-
forors woere told that the follow-on contractor(s) would
he selected on the basis of Phase T efforts. A possible
Phase 111, involving actual production of electric ve-
hicles, alego wvas discussacd.
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As a result of an anvouncement in the Commerce LRusi-
ness NDaily and a mailing list, 94 firms werc solicited;
18 responcad by submitting proposals. Die Mesh was awong
those solicited and was provided with a transcript of the
preprozysal conference, but did not submit a proposal,

In May 1976, GE, Garrett, and Advanced Sy.tems
Laboratories, Inc, (A5L) were selecteri for negotiation
of Phase I contracts, exccuted in late June 1976. Costs
plus fixed fees vere as follows:

Costs Fixed Yee Total
GE $437,538 $21,%47 $459,48%
Garrett 89,967 6,-.98 96,265

: In September 1976, these three firms werce provided
with a list of evaluation criteria to be used in selecl-
ing Phase II contractors, a process which began in January
1977 with the appointment of a Technical Evaluation Com-
mittee. The Committee, composed of LKRDA cevaluators and
technical advisors from the National Aeronaulics and Space
Administration (NASA) and the Department of Yransporia-
tion, recommendcd continuation of the GE and Carrett con-
troclte into hase II; continuation of the £G)L contract

wae naot recommendnd because it was the lowest rated tech-
nically and funds werce limited. The Committec also iec-
ommended “integrated test vehicle development wn a proof
of preliminary design basis.”

Also in September 1976, while preliminzry designs
were being completed, Congress overrode a Precidential
veto and passed the Electric and lyhrid Vehicle Rescarch,
Development, and Demonstration Aclk of 1976, 15 u.s.c.
2506 - 2514 (1976 ed.). DOE crgues that this crected
a sense of national urgency with regard to clectric
vehicle developaent, and, at the sowme time, greoetly
increased funding. ~

lThe.Act requires DOE to initiate and conduct re-
secarch and development in areas including (1) cnergy
storage technology, including watteries and their poten-—
tial for convenient recharaging, (2) vehicle contreol systems
and overall design ifor cnergy conscrvation, including the
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A aboult the same time, DLOE states, Phase I contrac-
tors concluded that the Phase I1 approach originally
ocutlined was of marqginal value, because ERDA would not
know whether their designe were technically achievable,
They rccommended “more comprehensive hardware develop-
ment, fakbrication, and evaluavion." ps noted above, th:
Technical bLvaluation Comnittec f{or Phase IJ had made a

similar recommendaltion., In May and June 1977, ERDA scughtc

and obtained approval from gubcommittecs of the ilouse and
Senate Appropriations Committecs to veprogram $20 million
in uncommitted funds [rom nuclear programs and to use
most of this amount for accelerated clectric vehicle re-
scarch and develovment. TFor these reasons, DOL states,
Phase 11 wvas redefined to include developnent of two
integrated test vehicles.

Subtequently, justifications for roncompetitive pro-
curensnt veroe made for both G and Garrett, and neqgocia-
tions were conducted vhich resulted in the protestced
nmodifications, Modification 004 to GE's contract (three
carlier modifications are not at issuc here) was cuccuted
oh Septewber 27, 1977, to cover performance from hnril 1,
1977 through nhpril 28, 1979, (DO states that the effec-
tivoe date reilected the fact that GE had been performing
under interin amcements until final neqgotiations vere
corletad,)

rhe zecone of vork vpder GE'e modified contract in-
cluded (1) proygran planning and monagenment, (2) design

use of regenerative kpraking, (3) urban desion and traf-
fic menagonent, and (4) vehicle design which cmphasizes
durahbility, length of practical lifetime, e¢rsce of repair,

and interchangeabhility and replaceability of parts.

Performancoe standards for electric ard hybrid vehi-
cles muet be ooteblished, In addition, under the Act,
the Department sust buy or leasc 2,500 vehicles neating
thone gtandards for delivery by becember 1979, An addi-
tional 5,006 «dvanced vehicles must be bought or leased
for delivery by vepteomber 1932, The Dopartment is to
conduct deomonstration programs, moking these vehicles
available to Ptederal agencies, state and local govein-
ments, and individuals and businesses, including farms,
Appronriations of up to $160 willion arc authorized
tbrough ficocil 1961, See 15 ULS5.C. gupra,
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analysis, (3) detail design, (4) full-scalc model crush
and crash safety tests, (5) fabrication of a chassis
"mule" vehicle, (6) fabrication of tvo inteqrated test
vehicles, (7) development and development testing, (8)
documentation, and (9) program reviewvs,

Under the rev 'sed contract, DOE's report shows, CGR'S
costs were inoreased fiom $437,538 to $5,952,073, ant
fixed fees from $21,947 to $297,600 for a Lotal of
$6,249,673. MAcco:ding to DOLE, only about S500,000 wace
for vehicle fabrication, with the remaining amount for
expandcd research and dcvelopment,

" Modification 002 to Garrett's contract (an earlier
modification is not at issue here) also was executed
September 27, 1977, and was effective from March 31, 1277
through March 31, 1979. The scope ol work ovtlined for
Garrctt was similar to that of 6B, and included (1) pro-
gram planning and management, (2) detail design, (3)
fabrication, assembly, &nd installstion, (4) developrent
and development testing, and (5) documentation for and
delivery of two integrated test vehicles,

In Carrett's casc, costs werc increased from §89,967
to $5,489,540, ord fixeé fees from 56,295 to 450,204
for a total of $5H,945,830,

Dic Mesh protested the contract modifications to our
OFfica in October 1977. Upop receipt of DOE's report on
GE, counscl for Dic Mesh argued that GR did not have eny
unique capability to justify a roncompetitive award;
"phere are many other gualified companies, who have had

far more on-tho-road elcctric vehicle expericuce who o
should have had an opportunity to bid on this proenre-
ment." Diec Nesh's comments on GE werc made applicable

to Carrett.

puring and after a conference al our Office, Die
esh pointed out that the R¥P had called for "design
only, and nothing clse” and charged that tho contract
changes madc by DOL after award were "unilaleral, arbi-
trary and unjustifiable # * *." Dbiec Mesh aauertod that
if the 76 firms which had not comceted for the design
study contracts had known that this would be a €12 il
lion procurement, all would have submitted prowosals,
Die Mesh further «rgued that after GE, Garrett, and ASL
had submitted their preliminary clectric vehicle designs,
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NOE should have formulatecd new specifications ahd made
them the subject of a competitive procurement; instead,
Die Mesh concluded, GE and Garrett were favored and 211
other companiecs were systematically excluded. In addi-
tien, Dic Mesb charged that GE and Garrett's contracts
were "topheavy and overloaded with subcontractors," so
that award funds woulld be eaten up by administrative
costs and subcontractor profits, Die Mesh also argued
that. LOE had apnlied a double standard in reprograiming
funds from other encrgy projects for this procurement
vivile telling bie Mesh that its wnsolicited electric
vehicle propusals could not be accepted Lecause no money
was available and competitive procurement was required,

DOLE has responded by stating that it always intended,
if funds becamz availahble, Lo have Phane 11 contractors
fabricsats, test, and deliver the clectric vehicles they
were acsigning.  The RFP was flexible enough to permit
this, DON 2rqgues, and guch intentiors wore nade clear
during discussions: of a possible Phase IXNI at the pre-
propo:nl conference,

DO concedes thal. the change vas of such a magnitude
that 1L could not he accoirplished ender the Changes clause
of the CB aud Garvett contracts. Hovever, Lhe agency
arqguen, it coenplicd with applicable "vedaral Procurement
Begula~tions (TPR) in maling deoeterminations and findings
reqgariing authority to negotizte and to use cost-type
conlracl=, DO slLates it also complien with BRDA Pro-
curcnent Regulations (ERDA~PR), including Teanporary Requ-
lation 24 (DRecoernber 10, 1976), which reauires written
justification for noncompatitive procuremant when a jpro-
gran office concludes that only one source is gualified,
and vhich ctates that justification ¢lse is requirved uvhere
"new” proucuvrenments (i.e. outside the contrectunel scops
of vork) arce initiated through modifications to existing
contrachs.

Recause of thoe general reculrement that procurementc
be conducted on a conpeltitive basie to Lhe maximum prac-
tical crtent, sec FPR 1-5.301 (1964 ed.) acencies nuost
adeqguacely justify determinations to procure on a noncom-
petitive bacis.  Such deterwinationsg, while subject to
cloce serutiny, will he upheld if there jis o reasonable
or rational basis for them. Precision Dynawics Corporation,
54 Conp. Gon, 1314 (1975%), 75-1 CpPD 202, and cases cited
thercin.,
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Our Office has recognized that noncompetitive awards
may be madc where the minimum needss of the Governient
can be salicsfied only by items or services which are
unigue, vhere tiine ic of the essence and anly one known
source can meet the Government's nceds within the required
time frawe, wherc data is unavalilable for competitive
procurencent, or where only a single source can provide an
iten which must be compatible and interchangcable with
existing equipment. On the other hand, we have objected
when circumstances did not justify noncompetitive awardds.
Id. Seec, for example, Kent Watkins & Associates, Tnc,,
supra, in which we found that a sole source avard, in
the form of modification of an existing contract, was not
justified where the agency relied solely on the incum-
bent's cxperience with the project and its own desire to
avoid administrative inconvenience an2 the costs resulting
from a change of contractors. In that case, the procuring
agency did not establish that the incumbent was uniquely
qualified to providce the required scrvices,

In other cases involving contract performance in two
phases, we have found that negotiation for (Lhe second
phase with only those firms which had perforred the firct
phose did not unduly reslrict competition. Sec Hnffiman
Electronicvs Corporation, 54 Comp. Cen. 1107 (1475), 745-1
CPD 3954, in which we upheld avarl of production contracts
to developnental contractors even vhen Lhe protester,
which had bean in the competitive range during competi-
tion for the first phase, argued that it had independentiy
developed and could furnish cguiprent comparabie to the
prototypes of the developuental contractors.  Sece also
Westinghouse Flectric Corporaticn, B-189730, Mzrch 8,

— -— ek Smrere—— Vet - s —_———

1978, 78-1"CpPD 181.

The cited cases arce distinouishaeble in that the scope
of work during the scrond phase was clearly contemplatloed
at the time of competitlior for the fivrst., 1In the instaent
casc, Phagso XTI was qreatly expended after the avard of
Pnase 1 contracts. However, in view of thoe Deoarlnent
of Encrauy's stetement that Phase IT in this case was
treated as a new procurcment, we bheliove the single iscue
For our determination is the adeguecy o the agency's
justification for noncompetitive precurcemeant,

FRDAYs Division of Transgportation Unergy lonscrva-—
tion, in justifications atvtachoed to purchase requests
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dated April 8 and July 14, 1977, set forth at great
length those factors which It regarded as evidence
of the expertice und unique capabilily of G and
Garrett, their proposed subcontractorre, proufessional
staff moembers, and consultants.,  With regard to
neaotiaslion only with the highest-rated Phase T
contractors, the agency stated:

"4 % ¥ A5 a result of the Phase I design
cffort under this program Generaol Ulectric
[Aiveseareh] has identifiied and amassed

a necessary vaork force to carry out the
proposed dovelopment effort. Also, the
necessary analytical tools (including a
battery wodel) bhava: been developed ond

put on the 6 [AjiRescarch] computers.,

Fev groups in the nation have this capa-
hitity <t present, ™“ngincering develop-
meanlt ana fubrization of equipnenie have
beon carcied out in Phase I, Any new
contractor al this poinc would nocess)-
tate schedule eYips ond additioanl costs,
Iir =dciition, ecach conlractor of the tean
brivags in-house devclopments vader other
nrogran: Lo Lthe proponcd development elfort,

Wi E 2 phis s ¢ follov-on effort to theo
wort accomnlicshoed in Yhouse 1, 1L is un-
reatltistic to obtain compatvition for the
Punse I1 work since this controctor bas
devaelopes Lhis preject along individuaal
linos and 1L 1s now 11 the interest of
RS to g0 the continuation of the work
into Phese 11, Goneral Pleetric [aAllie-
scarch tapufacturing] therefore iv the
oniy source to procecd with the vork."

hs {or uvse of preliminary desian studies by Phase
1 contractors fov specifications four a compotikive
colicitavion for Phase IT, ERDA stated:

"1 % 3 fPhe baves for ectablishing the 2-
yeer development schoedule for this pro-
curcsnent are (a) the aivimization or cost
hy maintaining Lhe worl tforces over optimun
time wverijody-and (b) requiirecments of Public
Law 94-413 o procure advanced clectric ve-
hicles in 54 monthe from Septowber 17, 1976,
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"* % % Developnent ard construction of the
subject electric vehicle must proceed as
quickly ags porsible so that this proven
technology may be available to support the
Demonstivation Section of Mublic Law 94-413.
An RFP . u select a new development team would
not. be consistent with this tight schedulc.
Realictically, comnetitive sclection would
likely set the progiam bazk 1 2/2 to 2 years
vhereas the 2~year schedule i already the
maxirto: time allcwable and a minimun t(ine
for ¢vi 7 this highly conpetent team to com-
plete vue described program.

"# 4 4 No cost-savinge or ovhker benefits would
result from 2 modification of this schedule.
Sthortening or lengthening the schedule will
cauce additional costs to be incurred.”

FLon's determination to restrict the developaent
and censtruction of test vehicleo to the higdhest-rate-d
firrms praoviously solcceted updor a compolitive proecure-
nent therefore was rcasonable, even tlhiough the scopo
of work wvas greatly expandea followvino aeard of tho
initial contracte, since avard Lo ary nou soupgoe
would have prevented reeting ctotutory deanlines for
the elecltric vehicle progriam.

L4 )

I'or the foregeing reasons, Lhe prolorlt is denied,
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Neputy Copptrollaer Goneral
of the Unitcd Statoes
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