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DIGEST:

1. Protest filed more than 10 days dfter actual knowledge
of initial adverte agency iction is untimely and not for
cocsideration

2. Contracting activity is not in violation of our Bid
Proteat Procedures regarding withholding of sward pending
disposition of protest teare protest is mad after ward.

Safety-Arm & Police Equipst, Ltdi (Safny-Arxs), has
protested the -ai4ng of an ward under invitation for bids (IFB)
No. IFJ-AhG-978-14 issued 6oe January 11, 1978 4by the Atligtic
Mbrine CenterU(AU), a dirLcion of the D-p/rtu6nt of Co rce,
National Ocetnic and Ateonpberic Aduiniutration. The protcut was
received here April 24, 1978. TheIY wav isnued to .aticfy a
requiroent for guard service at AMC on an annual basis. lTh bid -

or uilng dat wv seot for February 10, 1978, and ward was made on
I' .ch 20, 1978.

A

ANC .state that the Safety-Ar'sa protest is untimely end not
for consideration on the meritsantd we agree.

Safety-Arm was orally advised an March .21, 1978, that the
awardlhad been mda and was also given the name of the contractor
receiving the award, By letter of Mlrh 2Z 1978, AMC advised
Safdty-Arus that its bid was not respoeaive because of its failure
to sign Amendment One to the IFE, and to .ign a certification
regarding statutory restrictions on the use of detective, agencies.
Safey-Arms, in iesponsie to the oral notification of March .21,
responded with a latter of March 22, 1978, stating its c6ncern
about not receiving the ward. It is obvious that the ietter
from AMC to Safety-Arms, and the letter to AMC from Safety-Arms
at have crossed in tho mail. In response tc this exchange of
correspoandince, the Contracting Officer for AMC met with Safety-
Arm on Parch 28, 1978, and reiterated the reasons for the denial
of its bid.
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Section 20.2(a) of ou: Did Protest Procedures, 4 C.P.L. 20.2(a)
(1971) provides in part that "If a protest haba b filed initially
with the contracting ageacy, any uubseqarft protst 'to the General
Accouating Office filed within 10 days of formal notification of or
actual or constructive knowledge of initial adverse agency ectiat
will be considered * * *." (Emphasis supplied.) Since Safety-
An. received oral notification of the agency 's initial denial of
its protest at the meeting of Match 28, 1978, it. protest filed
with our Office on April 24, 1978, isauntimely.. The Public Research
Institute of the Center for Naval Analyses of the University of
kochsster. 3-187639, August 15, 1977, 77-2 CPD 116; Micronics
International. Inc , 8-185910, May Ut 1976, 76-1 CPD 308.

Safety-Ams engaged in fukther corr. poidence with the
contracting activity which rexulted in a second denial of ite
protest by letter dated April 12, 1978. However, the initial and
controlling adverse agency action (the original protest denial)
occurred March 28, 1978. Technics, 3-190984, March 9, 1978,
78-1 CPD 188.

Safety-Aflu states in its letver of May 11, ±978, in response
to the Contracting Officer's report, that the agency failed to
follow our Bid ProtesL Procedures, 4 C.L.L 20.4 (1977), by
withholding an award pending resolution of its protest.

As previously stated, it was pot until March 28, 2978, that
the contracting activity was aware of the Safety-Arm protest. And
that date wan nof prior to award, but subeequent to the date of
award of Marchl20, 1978. Thus, once n award has been side there
is no requirement ln the regulations that contract performance be
suspended until the protest has been resolved; rather, the question
of whether to suspend contract performance until resolution of a
pending protest is essentially a discretionary matter for the
contracting agency. Southern Methodist University, B-167737,
April 27, 1977, 77-1 CPD 289.

Accordingly the protest is dismissed -n untimely:

General Counsel




