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Protest. by potentlal supcontracto: againsc ,
prime contracto''s teriiination for defau]t and
reissuance of suhcontract to same subcontractor at
substantial lpcrease in .pricr{ without obtaining
competttion under ERDA contract will not be con-
sidered, since protest doe# not fall within any
of stated exceptions of Optimum Systemr, Incor-
porated - Subcontract Frotest, 54 Comp. Gen., 767

~ . (1975), 75-1 CPD 166, urder which GAO considers
subcontract protesrs. :

'\

\
B letters of February 22 and March la,/1978,..
Amcr\can Magnetzcs, Inc. . (AMI), protésts the /uward cf .a
subcontract to Intermagnetics General CorpcraL on , (IPC),
under” ap”Energy rMgearch and’ Development rdminivtrstion
{( ERDA) (now Departinent of Energy) prime contract with
TRW, Inc. .

?he pr me contract thh TRY, Inc., was for rescearch
work . t¢\ be pecformed on a Cost-plus-a-fixed-fee basis.
The protester conLends that TRW, the prlme contractor,
terminated for default IGC, a subcontractor, and then
reissued a suhcontract to IGC at a substantical price
increase without obtaining competlt1on.

‘o Ous Office will only con51d=r subcontract pro-
testn in llmlted cxrcumstances as set forth in Optimum
Systems, Incorporated -»Subcontxact Protest, 54 Comp.

Gen, 767 (197‘), 75-~-1 CID 166. Basically, these circum-
stances fall into five categorjes- (1) where the prime
contractor is acting as a. purcha31ng agent of the
Gpvernment- (2) wvhere the . Government's active or direct
partlcipatlon in the sclectlon of the sibcontractor

has the net effnct of cQusxng or controlling the rejec-
tion or select1on of a potential subcontractor, or

has significantly limited subcontract scurces; (3)
where fraud or bad faith in Government spproval of

the subcontract award cr proposed award is shown;

(4) where the subcontract award is "for" an agqency
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of the Federal Govatimer.t: and (5) where the queetion
concerning the award »f a subcontrac!: is suonitfed by
an official of a Pederal aqgency centitled tc advance
decisions from our Office.

Vie afforded the protebter an Opportunity to submit
its views as to whether the award and reinstatement of
the subcontract to IZC, by TRW, Inc., were matters within
one of the five axtuations enumerated in Optimum Systems.
AMI responded that, "*'RW apparently was and is acting as
an agent for the U.S. Government as a contractor for the
Department of Energy (then ERDA)," Apparently, AMI believes
the matter to fall within the first category enumerated.
We do not agree and cannot find that the ma‘ter falls within
any of the other eonumerated catogories either.

There is ‘nothing in the contract to indicate that TRW
was acting a5 an agent for ERDA rather “than ns éan independ»
ent contracLor and AMNI has presented no ev1dence to show
an agency relutxonshlp The bovernment 5 only involvement
appears to have been that, pursuant to article 2 and article
18 (appendi/ "C") of the contract with TRW, ERDA approved
both the original award to IGC arnd the reinstatement of the
contract with IGC in. settlement of IGC's claims againsL TRW
after TRW had termirated IGC for default. 1In Optimum’ SysLems,
we indicated that, where the Government's only involvement ir
the subcontractor selection process is its approval of the

subcontract awa'd, our Office will. only ceview the agency's
approval action if fraud or bad faith is. showh. AMI has pre-
sented no cvidence of fraud or bad faith on the part of the
Government and careful examination of the record reveals none.

We note, however. that in accordance with sections
1-15.201-2, 1-15,201-3 and 1-15.204(a) of the Federal Pro- |
curenent Reguldtlons (1864 ed. amend. 142), which were !
incorporated into appendix "B" of TRW's contract with
ERDA, TRW may only be reaimbursed its costs to the extent
that such costs are reasosnrable.

In view of the above, tho protest will not be considered

on the merits,
Paufﬂfi Dembxlng ;
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