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MATTER OF: Russell Swain - Claim "o Backpay

DIGEST: Employee of Department of Housing and Urban
Development claims retroactive promotion and
accompanying backpay for period of alleged
wrongful classification. Claiment has n:
entitlement under civil sarvice regulations
and Supreme Court holding in United States v.
Testan, 424 Y.5. 392 (1976) that neither
Classification Act, 5 U.S.C. 510:-5115,{1979)
nor. the Nack Par Act 5 U.s.C. 5593 (1970),
crCates a substanttve right to pac.ipay for
pariod of wronnt‘ 2. position czlassification.
See B-183218 Moch 31, 1975.

By recent carrespordence Mr.. Russell Swain. an employee of the
Department of Housing and Urban Devalopment (HWD) in Buffalo, New
York, hns appealad the act*on of our Claims Division which 1n
Oartificate of Settlement dated January 26, 1978, disallowed
M. Swain's claim for a retroactive promotion and accompanying
backpay. This claim arises ort of Mr. Swain's allegations fhat he
was improper]y classified at the grade G5-11 level and that he was
je~forming ducies of higher graded positions and tliat he was also
assigned to a higher graded position.

‘The  record shows that on Februar'y 21, 1971, Mr. Swain was
roassigned from the position of Realty Specinl:lst‘grade &S-11 to

‘that'of nehabihtations Loan and Grants Representative grade GS-11.

On October 17, 1971, another'_individml was appointed to a posi-
tion in M. Swain's office from the Civil Service Cormission Registe:
as a Community Development Répresentztive grade G5-12. This indi-
vidual was apparently hired as M. Swain s replacement. Effective
November 23, 1971, Mr. Swain was reassigned from his position as
Community Development Repr.sentative grade GS-11 to that of Codes
Specialist grade G5-11. M. Swain continued in the iCodesSpecialist
grade GS-11 position in the Operations Division, Planning and

- Relocation Branch until Octobar 27, 1974, when he was promoted to

grade GS-12 due to the reclassification of his Codes Spacialist
position.
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Mr. Swain claims a ratroactive promction ind‘accmpnnyinu
backpay for the period from his initial reassignment on
February 21, 1971, to the Rehadilitation Lcan ard Grants Represen-
tative position up to his promotion on October 27, 19T4, to ‘the
position of Codes Specialist grade GS-12. Mr, Swain states that he
was performing the duties of at least & grade GS~12 during the.
perlod in question and cites in support of his nosition such facts'
as his replacemsnt by a grade 12 Community Development Represen-
tative in Octooerr 1971 and to the reclassification of his Codes
Specialist position «ffective October 27, 1974. ’

Concerning Mr. Swain's uanbention that he was peprornirg the
duties of a higher graded poaition during the period he occupied
positions classified at the grade GS-11 level, the geperal rules
is that an employse of the Government is. entitlod only t;o the
salary of the position to which he 18 appointed reglrdle.ss of the
duties he performs. When an employee performs duties nor-mlly
performed by ote in a grade level higher than one he holds, he is
not entitled to the salary »f the higher ievel until such time he
is promoted to the higher level. - Mat'wr of Norman M. Ruasell,
B..283218, March 31, 1975.

The clnasification of posit:lona in tre General Schedule is
governed by § U.S.C. 5101-5115. Section 5115 empowers the Civil
Sérvice Commission to prescribe regulations “egarding the clas-
sification of positions, Un’ier the Commission's: reg‘ulafions the
only provialons for &« retrudctive effective date for classifica-
tion is when there is a timely appeal whica results in the reversal,
1u whole or in part, of a downgrading sor c:her classification action
which had resulted in the reduction of pay. f2e 5 C.f.R. 511.703.

In United States v. Testan, et al., 424 U.S. 392 (1976), ‘the
Uni ted States Supreme Court held that neither the Chsait‘icabion
ict nor. the Back Pay Act, 5 U.S.C. 5596 (.976) creates a substan-
tial right to backpay t‘or pPrioda of wrongful" poeit:lon clasaifica~
tion. In view of the 'lbstan case and the above—cited civil service
regulations, Mr. Swain does not qualify for « vetroantive promotion
as a result of any erroneous classification of his position during
the pericd in question.

Mr. Swain also. alleges that he was deta’led or assigned to a
higher grade position.  Mr. Swain has ¢ited = : evidence of a
detail to a higher graded position an office semorandum dated
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March 1,:19T74, which he received from the Acting Assiatant Director
of the HWD, Planning and Relocation Branch, which stated that his
Job designmation was "Worlzble Irogram Officer ." However, the

record doez not support the contention that this memorandim con-
stituted a detaill to a higher graded position. ' We have besn

advised by the HUD Buffalo area office that there was never any
established position in Mr. Swain's office, the Planning and Relors-
tion Branch which was designated as "Horkable Program Officer."

. Our Office has held that employees officially detailed to
higher graded positions for “héie than 120 days without Civil
Service Commission approval, are entitled to retroactive promotions
with backpay foi' the perivd beginning with the 121st day of the
datn.u ‘and continuing until the detai] ia terminated . Everett Turner

and Da"id L. Caldwell, 55 Comp. Gen. 539 (1975) and Marie- Grant,
55 Comy,, Gen. 785 {1576). However, these decisions are applicahle
only to details to ‘higher graded positions which have been clas-
sified by competent authority, since there can be no promotion to
a nosition which h.,a not be previously classified to a higher
grade. Hubert J. theau B-187287. May 13, 1977.

: In accordance with the above, there 'is no basis cn which to
allow Mr. Swain's claim for retroactive promotion and accompanying
backpay a:id tha Certilicate of Settlement issued by owr Claims
Division on January 26, 1977, is hereby sustained.

' " k ’4(.‘\
Deputy ‘omptroller General
" the United States
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The Honorable Jack Kemp
House of Representatives

Dear 4r. Kemp:

Further reference is made to your letter dated March 1, 1978,
concerning the claim of Mr. Rusaell Swain for retroactive promotion
and backpay as an employee of the Department of Housing and Urban
Development .

By our decision af today, B-191360, copy enclosed, we have
detorminad that the cleéim may not be allowed as there 1: no avthor-
ity for backpay for @ periocd of alleged erroneous classification.
There 1s also no authority for backpay incident to a detail n>sign-
mant to a position which has'not been clasaified to a higher grade.
Ve regret that under the circumstances we ars unmable to give a oore
favorahle repliy to Mr, Swain. i

Sincerely yours,

ﬁ? e‘f’h\ o

COmptrollsr General '
of the United States

Enclosure
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UNITED STATES GOVERNLENT GENEMAL ACCOUNTING OFFICE
Memorandum
» May 10, 1978
TO : DPirector, Claims Division

ROM lb:Img:mpt'.rt:’ller General '4"&‘1% i

supjecT: Russell Swain - Claim for Backpay -.8—191360—0.!4.

Returpned herewith is your file Z-2718126, forwarded here on

‘February 24, 1978, in connection with Mr. Swain's appeal from your

denial of his claim for backpay for a period of alleged rronecus
classification and for an alleged detail to a higher graded position.
That denial is sustained by our decisicn of today B-191360, copy

attached.

Also attached 13 a copy of our letter of tr-day to Representative Jack
Kemp who is interested in this matter. * -

Attachments





