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DECISION

CF THE UNITRD STATES
WABHINGTON, D.C.,. ROT 498
FILLE: B-180484 DATE: Masy 8, 1978

MATTER OF: Department of ! shor - Arbitration Award of
Overtime Pay for Traveltime

DIGEST: Department of Labor questions legality of
arbitration award that employees required
to travel on Sunday to attend training were
entitled tn overtim2 pay for their travel-
time, Azrbitrator concluded that travel
resulted from an event beyond control of
agency because agency had relinquished.
control over scheduling to training con-
tractor, Award conflicts with o U, S. C.
$ 5542 and Federal Personnel Manual and
may not be implemented,

| 'I‘his decision is in response toa lettqr dated chber 11
1971, trom Mr, Jack A, Warshaw. Depry Asgistant .Secretary
for Labor-Management, Relations, Dbpartment of:Lat or,.
requesting our ruling on an arbitration award ca>»tioned National
Union of Compliance Officere (Independent) and Labor-Management
Bervives Kdm;nlstration. 0. 5. ﬁe riment of Labol (Gamser,
Arbitrator) ( ase No. I8}, March 21, 1971.

Th#3 case ! wolves the issue of Whether *ertain emplovees of
the Labor-Maiafement Services Admin'stration, Department of
Labor, are en‘itled to overtime pay fcr travel performed on
Sunday to & training site. The issue ar-se outl of the following
cu"cumsxances.

The Labor—Management Services Administration contracted
with the International Foundation of Bénefit Plans to provide the
training, with sessions; scheduled to begm at 9 a. m. on Mondays
and to conclude in the afternoon on Fridays. The Administration
issued. a memorandum directing the employees to arrive at the
training site on the Sunday evening prior to'the start of the
training sessions in, order to insure that such émployees would
be present at the begmning of training on Monday morning. Em-
ployees:who were exer, .-t from the requiremen*s of the Fair Labor
Standards fct were req.ired to traveél ont eir own time without
compensatwn to the training site. Nonexe apt employees were
compensatﬂd for such travel to the extent tnat such compensation
was required by the terms of the Fair Labor Standards Act,
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The union filed, s grievance contending that the collective~-
bargaining agreemont 'vas violated in that tha employees’ wio were
exempt Jrom the Fair Labor Standards Act shnuld have been com-

fensatcd for the time spent in Sunday travel status or, that uxier
he provisions of the agreement, travel should htve been scheduled
Juring normal working hours, In this regard, Article 30, section 1,
of the agreement required the Labor-Management Services Admin-
istration, consistent with 6 U, S,C, § 5642 governing overtime PAY,
to schedule and arrange for all official travel for unit employees

to occur within regular hours of work, to the maximum oxtent
practicable., The dispute as to.the alleged vinlation of the a.l}nve-
cited agreement provisioln could not be informally resolved by

the parties, Ilence, the issue of whether employees requirer to
travel on Sunday were entitled to overtime pay or compensgatory
time off, was referred to arbitration,

ARBITRATOR'S CPINION AND AWARD

The arbitrator rendered his decision on the basis of written
briefs and supporting documeénts submitted by, the parties and:did
not hold a hearing on the' matter. In his decision the arbitrator
focused on the provisiors of 5 U, S,C, § 5542(b) as the central
issue of the dispute, That statute reads in relevant part as

follows:

'"(b) For the purpose of this subchapter: -
* * * * %*

"(2) time spent in a trave! status
away from the offir‘ial-duty station of an
employee is not hours of employment
unless--

¥ * * * *

'(B) the travel * * ¥ (iv) results
rs.u an event vhich could not be
scheduled or coutrolled adminictratively. "

With a view toward the above-qunted statut ry criterion, the

arbitrator discussed the issue of whether the Sunday travel
resulted from an event which could not be schaduied or controlled
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edmmultratively by the agency, .In thu connection the arbitrator
reviewed the Civil Serviee Commission's implémenting regulations
and instructions in aubchapter Sl, Book 560, Federal Persnnnel
Manual (FPM) Supplement, 990 -2, The urbitrator found that under
these FPM provietone. there exie\ a prasumption that the Goyern-
ment controls the scheduling'of a course when it is conducted by an
outside institution for the banefit of the Government, In light of
this presumption the arbitrator reviewed the terms and conditions
of the contract between the Department of Labor and the Training
Contractor and concluded as follows:

"If the Government retamed administrative
control over the length of the coursec or when it
was to begin, tbat fact {8 not dpparent from the
terms of thec fntract qubted abova, It pppears
that contrary.4o an assumption of admiuietrative
control about which :he FPM spoke, the actual
terms ¢! this contract indicate thatu.he Government
rellnquished administrative control fo the Con- ' p
tractor over the cijurse schediile and héhce the
time that these gr ievante had to travel in order
to be in class on Monda/ morning when the
Contractor determined that the course would
begin, "

On the: basie of the above finding that the. Labor-Management
Services Admimetration had relinquxehed ac.ministrative control
over scheduling to the conti actor, and upon his further finding
that the Administration failed to prove that the travel could not
have been done ''to the maximum extent practicable" within
regu.le.r duty hours. the arbitrator held that the employees
required to travel on Sunday were entitled to overtime pay or
compensatory time of{ under the collective-bargaining agreement
and 5U.S C. § 5542, _

The Department of Labor appealed the arbitrator's award to
the Fedeial Labor Relations Council, but thi: Councxl denied the
petition for review on the ground that the agency's exception was
directed to the arbitrator's findings of fact wh.:h are not to be
questioned on appeal. FLRC No. 77A-39, Aug st 25, 18717,
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Diacussion and Corxclusion

In peking for a deciaion fs'om the C omptrollar General as to
the le; alltir payment, the Ilabor Department chalienges the
arb ifr.‘;tor 8 conclusion that its contract with the training con-
trartor had reinoved the \icheduling of tra ining activities from
itse administrative controi and therefor ¢ required overtime pay-
ment for the Sunday travel, The Labor Department argues that
the language of the contract and the «if idavit of the contracting
officer showe the agency maintained control over scheduling,

Ve have rcwiewed the training contxact and have discovered
that the arbitrator apparently overlocked Article VII, regarding
the scheduling of course dates and tixnes, This provision reads
in part as foliows:

"ViI, Dates of Courses | »

"The training will be conduc:,ed atvarious times

over a six month ‘period. Dates andtimes to be P
coordinated and approved by the Contracting

Offjcer's Technical chresentative. * % %!

In addition. Article 1V, Task 2 provides tnat the contractor, in
cooperation with the angency, shall "assist" in selecting ar-d sched-
uling trainees. and Tesk 3 provides ths t the contractor "in consul-
tation with' the agency shall establish: . schedule of classes.

These provisions of the trainin 3 contract clearl_y require the
contractor to coordinate the course s chedules with the agency's
representativz and to secure his approval of dates and times of
the course sessions. We, therelore, agree with the Labor De-
partinent that the Labo. -Manag»ment Services Administration
mamtained control over the scheduling of the training courses,

We do not, however, turrz our de"ls fon upon our disagreement
with the arbitrator's interpretation of the training contract: In
our view, the avertime statute and the implerdenting regu.latxons
preclude treating the Sunday travel im guestion as constituting an
uncontrollsbile event for the purposes of 5 U, S, C. § 5542(b)(2)(B)(iv).

The general rule is that tra'veltim.e outsice of re‘gular duty hours
is not considered’'hours of employmernyt and is not compensable except
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as providéd for by the Congress in 5 U,S,C, § 65842, See Barth and
Levine v, United Stat:s, 216 Ct, Ci, __ (Ct, \!l, No, 348078,
declded January 25, 1078). The relevant statutory exception in
51,8, Cs §3042(b)(2)(B)(iv) permits overtime psy for travel that
"resulte from an event which could not be scheduled or controlled
administratively, "

The Civil Service Commiassion is authorized by & U,S,C, § 5648(a)
to prescribe regulations to administer the overtime statute; In jm-
g:ementlng the statutory exception in 6 U, S.C, § 65542(b)(2)(B)(iv),

e Commissjoa has interpreted the phrase ''could not be scheduled
or controlled administratively' ¢o refer to ''the ability of an executive
agency * * ¥ to control the event which necessitates an emfloyee’s
travel,' FPM Supplement 880-2, Book 650, subchapter SL-3, page
550-8, 03 ‘Added July 1969), The F'PM Supplement continues as
followe::

| ”L i sAds
"-.For.example, trgir’dng’ courses throughout the
country generally aye schediiled to start at
th \ beginiing of the workweek, and usually »
start at 8 a, m. daily, -Attendan; at {raining
centers located away from an employeé's
duty station, therefore, usually. will require
the eniployee to travel cltaside his normal
work hours, ;. Sinte ‘the agélicy whichis
coiducting”the fraining course.can schedule
the'hours of tralning, the training course 78
an event which can'bescheduled or, con-
trolled administratively;;and employc=s’.
wko atiend the course will not be paid for
time in travel status regardless of whether
employed by the agency conducting the
training course or another agency.,

"--On the other haph. travel will be considered
hours of work when it resvits from unforeseen
circumstances (e, g., a breakdown of equip-
ment) or from an event which is scheduled
or. controlled by someone or some organiza-
tion outsidé the Government. (See Comptroller
General decision B-163654, April 19, 1968,)"
(Emphasis' added.)

 eaE e e - e -
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The FPM then listed additional examples as «n aid in applyinc
téhe r:le ae to administratively uncontrolla'se travel (id,
50 08,

"Case No, b

"Training courses hy private organizations

generally are scheduled to start at the begin-

ning of the workweek, Attendance at a training

course conducted in a location away from an

employee's duty station may require the

;mployee to travel outside his normal work
ours,

"Determination:

"Unless the raining course is oond 1cted by a
private institution Jor the. benufit of thu .-overn-
ment, when a training oouree is -conducted by
an institution outside the’Government, it is an ”
event which cannot be schedilled or controlled
adminietratively and requived travel outside
the employee's regular@work hours to attend
the training course will be considered hours

of employment. However, .wher.,a training.
course i8 conducfed by.an Institution for the
henel it of the Government, it is to be.as:umed
that the Governmenf_ can. control the sched

ol the course and .therefore the event I8 inJder
administrative conirol of the Government, &
{Emphasis added. )

wd

Our decisions’ have coneietently followed the Commieeion'e
instructions on this matter. S5ee B-185311, November 12, 1968,
In 560 Comp. Gen, 519, . 522-43 (1971). an employee tra.veled on
Sunday to attend two national milk hearings in Waehington. D.C.,
during the week, We stated. that .economy or. other reasons for
scheduling a: meeting on Monday do ‘not provide a basis for con-
cluding that the meetinig is beyond the control of the agency in-
volved, Then, citing the same FPM provision 1oted above, we
held that the travel could not be compensable a overtime, See
also B-146288, January 3, 1975,

- - . v -
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In trcatina the FPM "a crcating s rebuttable. presumption of
Government control oyer'the scheduling of training courses con-
ducted by private.institutions, the irbitrator in the casa before
us milinter reted tho FPM provisions, ; Under the statute and
the FPM froviaiona. the agency's ability ‘0 control the event
nevessitating the travel i5 the key which determines whether the
statutory exception is, satisfied, The F'PM provision states in
effect that, when an outside inatitution conducts a training course
for the benefit of the Government, the event is under the admin-
istrative control of the Government because the Government can
control the scheduling of the course, This is riot a rebuttable
presumption, Instead, the FPM provision is an administrative
interp retation of the statutory exception to the effect that the
scheduling of training courses conducted by outside parties for
the bunefit of the Governiient is controlled b the contracting
agency by virtue of the contract, Since the agency could control
scheduling through the contract, a training course is not an
uncontrollable event for the purposes of the overtime statute.

Accordingly. the arbitrator erred as a matter of law in .
interpretiag the FPM as creating a rebuttable presuription ahd
in awarding overtime pay for the Suriday travel to attend the
training course, Since section 12(a) of Exécutive Order 11491
provides that collective-bargaining agreementl are governed by
applicable laws and regulations, including policies set forth in
the FPM, the arbitrator's award is in conflict with the law and
regulations governing overtime pay for periods of traveltime and
may not be implemented

Some’ might find our decision here to be a harsh one, but it is
consistent with the marner in which the overtime statute ecnacted
by Congress has been applied by this Office and the Civil Service
Commission for all Federal employees, We can find no better
way to express our views than to quote the Court of Claims!
opinion in Barth and Levine, supra, slip opinion page 6:

"Though we may perhaps sympat.hize with the
plaintiffs in this case, we are bound to apply the
statute as we find it written, .The current statutory .
scheme does not permit us to compensate the plaintiffs.
Though we dre aware that Congress has exhorted the
agencies to schedule travel time so that it occurs within
the work shift, 5§ U.S.C, § 6101(b)(2) (1970), sometimes
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this is impnasible, Yet Congress, far from providing
a remedy, has affirmatively prohibited an award of
overtime pay for travel time unless the peculiar coii-
ditions of the atatutory exception are met. No doubt

it would be a difficult task to draft a provision which

is more realistic and yet avoids the Lewis Carrollian
result of paying all federal employees to drive to work.
But such a task, quite propearly, does hot lie within

the power of the judiciary: it lies with the legislature,
To achieve what they desire, plaintiffs must obtain
appropriate statutory amendments from the only body
so empowered, Congress, In summary, we have held
that tae time these plaintiffs spent in travel status away
from their official duty station does not fit within the
language of the statutory exception, As a result, we
must apply the general rule that travel time is not con-
sidered hours of employment and is not compensable, "

With respect to the standa‘f‘rds to be applied to the review of
arbitrator awards in the Federal sector, the Court of .Claims, in
e 2454,:IAM & AW, AFL-CIO v, United States,: 215 Ct, Cl, ’
{I0TT), recently consldered a union argument that arbIfra-
tion awaran in the Federal sector cught to be subject to the same
limited review criteria as are currently applicable to private sector
awards. The Court set forth its rationale for rejecting the union's

view as follows:

"In an effort tc avoid the' difficult obstacle
presented by the cited regulations, plaintiff main-
tains that 1udicia1 review of an arbitrator's decision
is a limited one and that the cqurt must enforce an
arbitrator' 8 award where the arbitrator does-not
'exceed the scope of his’ authority.’ In support of
this position, plamtlt'f cites a long line of cases,
including United:SteelWworkers:of America v, UsS,
Gypsum Co., rma'm (5th CiIr,, 1874),;:reversing
EM;). 302 (N, D. Ala. 1971),1Un1ted Steel-
workers of America v, Enterprise;Wheel and Car .
Corp,, 363 U, 5,593 (1 ~United:Steelworkers. of
America-v.. Warrior & Gulf Navigation Co,, 383 U, S.
m). United Steclworkers of America V.
American MIg. Co., 363 U.S. 564 (1060). However,
we rejev:t plaintiff's argument because we find that

ﬂ8-
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the authorltiu cited are inapposite to the facts of
this case, tmea v. United States, Ct, Cl,
No. 354-75. or er of February &, 10717 at p, 2,
213 Ct, Cl. __ (1877),

""# * # the cases cited by plaintiff all concern
labor arbitration awards' made in the context of
private labor disputes, Those decisions focus on
the Congressional intent, as reflected in the Labor-
Management Relations Act, 28 U,S.C. § 141, et .seq.,
61 Stat, 136, that industrial lJabor disputes be gettie
by arbitration., However, the definition of 'employer!
in the Labor-Management Act specifically excludes
the United States, 29 U,S,C, §§ 142(3) and 162(2),
Consequently, those cases, which limit judicial
review and accord finality to decisions of arbitrators,
including their construction of provisions of collective
bargaining agreements, have no application to an
arbitrator's decision made pursuant to a collective
bargainiﬂg agreement between the Government and s
a union,

‘ Federal employee pay and allowances are governed by a large
and complex body of statutes and regulations that ¢stablish the
entitlements and obligations of each employee, Aibitration awards
providing make-whole remedies for Federal employees must con-
form to these laws., All payments in *he Federal sector must be
authorized by law. In contrast to the, ‘atutory compensation
eyetern in the Federal sector, the com 1sation of private.sector
employees is largely at management's da. “retion and therefore

is generally covered by a provision in the ¢ ective-bargaining
agreement. For this reason make-whole remedies in Federal
arbitration awards are far more likely to be in conflict with
statutes and regulations than are make-whole remedies in private
sector arbitration awards. 3

The, Fedéral Labor Relatmns Council by letter of November 18,

-19717, haa informed'this Office that, under the Council's rules and
procedure, the Labor Department's appeal of this award lacked the
necessary facts and circumstances to support its exception. The
Council based its refusal to accep’ the agency's petilion for review
on the following rationale-
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"In denying review, the Council noted thet
the arbitrator had specifically examined appro-
&rme regulations and, applying thuao regulations
the case before him, had concluded that the
agency had relinquished administrative coatrol to
the private contractor over the course schedule
and hence over the time the .employees had to
travel, The Council found that the agency's
excepfior: was addressed to the arbitrator's finéings
a8 to tue facts in the case and, conaistent with the
practice of courts in the private sector, applied
the principle that in such circumstances an
arbitrator's findings as to the facts are not
subject to challenge on appeal, "

We must reapectfully disagree with the Council on this matter,
It is not the arbitraior's findings of fact that are in dispute; its
his application of the Federal Personnel Manual to those facts,
We believe, as:stated above, that the arbitrator misread the FPM
provisions in audestion and that, therefore, his conrlusions are
erroneous as a matter of law, ’

Based upon the foregoing, the arbitration award in this case
conflicts with 5 U, S.C, § 5542 a:.l the implementing provisions
of the Federal Personnel Manual and therefore may not be
implemented,

Deputy Comptroller G
of the United States
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