M J .

! :}\ L_J{‘--ff;t.l..-:-’q "

‘ Og\ [ "‘“IIH /'- |'\!-a /
m‘ ‘“"" \ "ME COMBTROLLE .+ ERAL

DECISION "‘:"t.; IR TME UNITED STATES

5 NABHINGTON, OD.C, 2PO0548

FILE: B.-190888 DATE: March 16, 1978

MATTER OF: Joseph Legat Architects

DIGEST:

RFP provided that award wocld be made to offeror
with best "cost/quality ratio," but that judgment
of Selection Board would be applied to insure
that cost and “al. other factors" were considered,
Protest that RFP was deficient because offerors
were not advised what "all other factors" were

is denied. Phrase clearly refers to elements
implicitly considered in any solicitation, and
does not reflect existence of undisclosed <valua-
tion criteria or improper introduction of new
criteria.

Request for proposals (RFP) No. N62472-77-R-0464
was issued on October 17, 1977, by the Naval Facili-
ties Engineering Command for the construction of 200
. family housing units in the ®Portsmouth., New Hampshire,
\ Naval Complex. The procurement was to be conducted
using the "turnkey" .nethod of construction., Pro-
.posals were due on November 30.

Paragraph 1C.14 of the RFP pr-.vided that pro-
posals would be evaluated "on the ‘rasis of site design,
site engineering, dwelling unit de3sign, and dwelling
unit engineering, and specifications and cost." The
evalration based nn the first four cof these c¢riteria,
which were further described in subparagraphs (A)-(D),
! would recult in a "quality rating" for each proposal.
Subparagraph (E) stat. 3 that a "cost/guality ratio"
would then be calculated for each major alternate of a
proposal by dividing proposed price by quality
rating. Subparagraph (E) further provided:

" * * & The final ranking of proposals by
cost/quality ratio should norma’ .y establish
the proposal having terms most ! :vorable to
the Government. However, the jurigment of the
felection Board will be applied :o insure that
cost and all other factors are ; roperlv con-
sidered in making a selection, :hieh i: in
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compliance with applicable statutory limita-
tions ard is in the best interests of the
Government.. (See paragraph entitled 'Basis
of Award.')" (Emphasis added.)

Paragraph 1C.7, "Basis of Award," provided that
"award would b2 made tc that firm offerlng the
lowest dollar to quality point ratio."

By letter to the Navy dated Octcber 31, 1977,
Joseph Legat Architects (JLA) reguested, among other
things, that the date proposals were due be extended
to January 16, 1978, and asked what the term "all
other factors" in paragraph 1C,14(E) actually referred
to. The Navy responded on November 7, 1977, by
extending the proposal receipt date to December 14,
and by sta'‘ing in regard to paragraph 1C.14(E):

"The term 'All other factors' * * * g5 jin-
cluded to make clear that there are factors
other than costrs which by law must be con-
sidered by any Government Cuntracting Officer
to assure that award of a contract is in the
best interest of the United States. For ex-
ample, there zre guestions of responsiveness,
conformity to the RFP, and technical capability,
record of performance on past contracis, satis-
factory compliance with equal opportunity and
other 'social action' requirements, fund avail-
ability, and many others."”

In a letter dated November 11, JLA regquested a
further time extension and, concerning the other
issue, asked for an explanation of the term "and
many cothers” as used in the Nawvi''s November 7 descirLip-~
tion of "all other factors."

On November 23, the Navy declined to postpone
the proposal receipt date past December 14. It
further stated:
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"You request a comprehensive definition of
the term 'and many others.' To prepare an
exhaustive llst of all factors described in
Armed Services Procurement Regulation

[ASPR] and the United States Code is neither
feasible aor necessary. We refer you to that
regulation, which is part of the Code of Fed-
eral Regulations, Ti-le 32, and to the United
States Code.”

JILLA responded on November 25, advising that it
was not seeking a comprehensive ¢r exhaustive sum-
mary of ASPR or the U. 5. Code, but was "requesting
the criteria that will be used to select the suc-
cessful developer."” JLA warned that it would file
a protest in our Office if the Navy did not reconsider
its position. In addition, JLA advised that it would
be able to submit only an unfinished proposal by
December 14.

By letter of December 2, the Navy informed JLA
that the actual evaluation criteria were listed in
the RFP, and that it beljeved it had adequately de-
scribed the necessity for includipg the term "other
factors.” .

JLA filed a protest in our Office on December 12,
contending that the term "all other factors” and the
Navy't explanation there >f reflect the possible intro-
duction of undisclosed or previously unlisted evalua-
tion factors into the RFP. JLA states that it did not,
therefore, submit an offer under the RFP.

We have on many occasions held that sound
procurement policy dictates that offerors be advised
of the evaluation factors to be used and the
relative importanc2 of these factors. See Grey
Advertising, Inc., 55 Comp. Gen. 1111, 1123 (1976),
76~1 CPD 325: 50 Comp. Gen. K0, 61 (1970). The
purpose for this rule is to provide all offerors
with the information necessary to properly prepare
their proposals. See Mintares Buildirng Maintvenance
Company, B-184263, March 10, 1976, 76-1 CED 168.
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However, we have also recognized that the term
"other factors" as used in the direction that award
be made "to that responsible offeror whose offer
conforming to the solicitation will be most advan-
tageous to ‘he Government, price and other factors
considered" (see Standard Form 33A), does not allow
an agency to introduce new evaluation criteria where
nfferors were not given adequate notice, See Sigma
Data Computing Corporation and Rase Information Systems,

Inc,, B-166932, July 29, 1977, 17-2 CPD 59. Rather, the
term is well defined in procurement law to refer to factors
which are implicitly considered in any solicitation, such
as ability to perform (responsibility), cost elzments which
will affect the overall cost of a contract to the Gov-
ernment, and any factors prescribed by law, regulation,

or the public interest for the contracting agency's
consideration. See B-174113, April 5, 1972; 37 Comp.

Gen. 551 (1958); 28 Comp. Gen, 662 (1Y49); ASPR § 2-407.5
(1976 ed.); Federal Procurement Requlations § 1-2.407-5
(1964 ed. amend. 139).

We believe that the term "all other factors" as
used in paragraph 1C.l4(E} can only reasonably be con-
sidered in that same context. The lavy'a November 11l
and 23 explanations of the phrase ..re not inconsistent
with that view. We do note, howe: :r, the Navy's expla-
nations introduce certain elemente actually related to
the RFP's stated evaluation factors rather than the
"other factors,” specifically "responsiveness" and
"conformity to the RIP." In this connection, although
"responsiveness" is a concept not directly applicable to
negotiated procuremen:-s ({see TM Systems, Inc., 56 Comp.
Gen. 300 (1977), 77-1 CPD 61); we belleve 1t was intended
by the Navy to refer to whether a proposal meets listed
evaluation criteria.

In any case, as stated above, the consideration

of "other factors" is implicit in an' procurement, We
cannot, therefore, consider that the Failure to
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comprehensively list them either in the RFP or in
response to JLA's request in any way precluded offerors
from rroperly preparing their proposals. See B-174113,

supra.
The protest is denied.
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Doputy} Comptroller® General
of the United States





