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DIGEST:

1. Where RFF provision incorporates by reference Department of
Defense regulation provision which requirea offeror teo nave
ICC oparating authorlity in its own ne#me, a failure to have
that operating authoricy makes offeror laeligible ”"or award.

2. Negotiated rontract may'noc be awarded co party who did
not submit 2 timely propossal absent an assignm:ny inecident
to transfer of encire portion of bus” :wess.

Reauest for Froposals (RFP) No. F23609-77-R--0074 was issued
by the Department of the Air Force, Richardn-Gebavrr Air Force
Dase, Missouri, for the procurement of drayage .atd movement of
cffice furniture, equipment and supplien from &ichards-Gehaur to
Scott Air Force Fase, Illinois. Timothy Person/Allstates Trans-
continental Vey Lines (T. Person/Allstates) was the low offeror.
Howevar, prior to the awurd of the contract to T. Person/Allstates,
three protests were received by the contracting officer which
alleged that T. Person/Allstates did rot hold an operating authority
(l1icense) from the Interstate Commerce Commuission (ICC) in its own
name and was not an eligible contractor. The ICC Bureau of Opera-
tions, St. Louls, Missouri, advised the contracting officer that
T. Person/Allstates did not possess ICC operating authority in 1its
own nam:,

In the course of negotiatior 3, T. Person/Allstateg proposed
rhat Nar'!onal Van Lines (National) be substituted as the contractor
and Narional indicated its willingness to accept the responsibilircy
for the contract under an agancy agreemeat with T. Ferson/Allstates.
Further, the protester requested that the contraccing officer con-
gaider two alternatives which would permit it to receive the con-
tract award: (1) have National sign the contract, expressly rati-
fying the proposal and assuming common carrier responsibility for
the move, oz (2) seek an emargency temporary operating authority
for T. Person/Alistates.
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The contracting officer*parceived the fi:8t alternative as
an action that would endanger the integrity of the procurement
sysiem becavse it would permit un olfxror to enter into the cog-
petitive n:gotiations after the closgine Jate for submission cf
offers. ile believed that this would lie tantamuunt ro acceptlay
a late propnsal in violation of the A'wmed Services Procurement
Regulation (ASPR) sec. 3-500 (1976 ed.). The protester, on the
other hand, staces that it actually involveg the addition of an
extra responsible party to a pre-suisting offer,

The seccnd alternative was rejected by the :cntracting officer
bacause he believed that it was necessary o have the contract
pexrformed in a timely nanner. T. Pereon/Allstat.s subsequently
was disqualified for award which was then made to the next ra-
sponsible, respensive qualified cffevor.

This Office has held that an offaror ig not eligible £or award
1f 1t cannot meet a specific solicitation requircment to have op-
erating authority in its own name. 50 Cowp. Gen. 753 (1971);
Victory Van Corporation; Columbia Van Lincsg, Incorrorated, 53
Comp. Cer. 750 (1974), 74-1 CPD 178; Mudern Moving and Storage, B-
1853656, May 2/, 1976, 76-1 CFD 338, We believe that this is the
case here,

The RFP required that:

"Services provided under this contract will be by
motor van carrier in accordance with (IAW) carrirr's
ICC Tariff, MIL-STD-212, and APPLICABLE portions of the
TENDER OF SERVICE (T0S), Appendix A to DOD Regulation
450N, 34R ag hercinafter modified."

Thus, the RFP specifically incorpotates by reference applicable
rortions of the Tender of Service (T0S), DOD 4500.34-R (June 1,
1976), Appendix A. Section 1 of the TOS under the title "QUALI-
FICATION" states:

"3. Operating authority. a. I ceri.fy that I hold
all necessary operating authority issued in my name, from
appropriate regulatory bodies, for the traasportraticn of
persconai property aud will provide coples of each authority
{Interscate Commerce Commission, Civil Aeronautics Board,
or Intrastate Agency) to the Commander, MITMC, ATIN: MI-P";
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or that I am exenpt frow such regulatory certificate by
npevation of law or ovder of un appropriite regulatory
body # ® %"

Although the TOS & plies to shipments nf personal property moving
under uvoverament bills of l.odiag and commodities being shipped
inder the pontested award are offiee furnlture, equipment and
supplies, the modifications in the RFP to certain parts of the
TOS indicate its conterplated usage here.

We believe thel the requirement in the TOS that the offeror
2r.ctify that he holda "all necessary operating authority isgaued
L my name" leaves little room for construction. Combinad with
the AFP's requirement that the services be furnished by a motor
van carrier in accordance with its "ICC Tariff," they mean that
the prospective contractor must hold in its own name, at the time
of award the appropriate ICC operating authority o perfcrm the
Ae:vices required by the contract. The qualificatiocns of a pro-
spective contractor are a matter cf responsibility, aod ASPR sec.
1-904.1 (1976 ed.) provides that no coptract shall be awarded to
any person or firm unless the contracting officer first makes an
affirnative determination that the prospective cuntractor is re-
sponsible. Unacr the provisions of the RFP as set out above, it
is our opinion that T. Person/Allstates could no: properly be de-
termired to be a responsible bidder unless T. Person/Allstates
held adequate ICC operating authority.

Ye also are of the cpinion that the decision of the ICC in
Bud's Moving & Stoiage, Inc., Petition for Declaratory Order,

126 M.C.C. 56 (1977), relied on by the contracting officer,
supports the conclusicn reached here. In this case ac in Bud’s
the office furniture, equipment and supplies were to be moved in
interstate comnmerce (between Missouri and Illinois) snd therefore
were subjec* to the Interstate Commerce Act. And T. Person/All-
states did not possess operating authority in its own name as
required by the R¥F. Nor does the protester deny that it did

not have operating authority in its own aname. See Sillco, Inc.,
B-188025, April 29, 1977, 77-1 CPD 296.

We agree that the contracting officer was correct in rejecting
the proposals submitted ty T. Person/Allstates in an effort to
overcome the lack of operating authority in its own name. It
seem= to us that the contracting officer acted reasonably ip
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avarding the contract to the otherwise eligihle offeror, based

on the information he had on hand. In the process of attempting
to qualify itself, the low offeror (T. Person/Allatates) would
have undergone a change ir identity so that the firm receiving
the award differed from the entity submitting the offer. Absent
a corporate merger or acquisitiosn, or the sale of an entire busi-
ness or the transfer of the antire puition of a business embraced
by the contract, this circum-tance would prreclude an award. See
Martin Widerker, Eng., R-184323, July 21, 1976, 76-2 CPD 61.

The contracting officer's rejection of the sec nd alternative,
i.e., that T. Persons/Allutates seek &n emergency temporary opera-
ting authority, was sound. The contracting officer is not required
to interrupt unduly the normal administrative process to permic
an offer a further attempt to qualify for award 1f performance
would be delayed bv a failure to make an award promptly. See
ASPR § 3-509; ASPR § 2-407.0(b)(3)(11) (1976 ed.).

Under thece circumstances, the protest is denied.
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Deputy Comptrcller Géncral
of the United States






