THERE COOMPTROLLEL AL
OF THE UNITEEL . TEX

WASHINGTYTON, D.C A0 B 46

FILE: L 100588 OAT":: March 6, 1978

MATTER OF: .
Suburban Industrial HMaintenance Co.

DIGEST:

1., »Pgency is not required to inc.ude escalation
clause in ipvitation for bid for an annual con-
tract for janitorial services to provide for
possible increases in wages which may occur as
a result of collective dDargaining agreement. due
to be negotiated after bid opening, and fai.lure
to do 80 is not a violat®'sn vf the terms and
policiet of the Service Contruct Act of 1965,
28 amendud, 4] U.S.C. 351 2t 3zeq.

2. Wage rate determination of the Secretary of
Labor establishes the miniwnum wages prevailing
in the leccaiity of contract performance at the
time of the advertisement, and is not a guarantee
that the appropriate work force can be employsd by
the bidder at thcese rates during the performance of
the coatract; it -is the responsibility of the bidder
to project his costs and to include in his bLasic con-
tract price a factor te cover any potential increase
in wages.

3. Where IFB contains applicable Service Contract
Act wage determination and low bidder is obligated
to accept award and perform contract at its bid
price, a new collective bargaining agreement nego-
tiated by incumbent contractor prior to award and
during pendency rf protest provides no basis to can-
cel IPB and readvertise recuirement.

Suburban Industrial Maintenance Co. (Suburban)
protests The failure of the General Services Admin-
istration to include an escalation clause to cover
increased wages which may be paid under a contract
resulting from invitation for bid (IPB) No. 2PT0-VN-
19,092 for janitorial services at the U.S. Customs
Houle, New York, New York, for the one year period
ending November 30, 1978.
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The IFB was issued on October 3, 1977, with biad
opening originally scheduled for October 28, 1977.
On October 13, a pre~bid conference was Leld, and all
prospective bidders were invitea and requested to aub-
mi‘’. gquestions they might have regarding the solicitation.
Surburban did not attend the conference. Amendment No., 1
was issuved on October 18, 1977, and incorporated the
minutes of the conference as well as the questions »
and answers and extended the bid opening date to !
November 1, 1977. The amendment specifically indicated
that an escalation clavse -would not be utilized.

Bids received were as follows:

Complete Building Maintenance $488,093.76
Tripie A Maintenance ‘ 673,181.79
Lu~San Enterprises o 685,039.00
Suburban Industrial Maintenance 694,108.20

The balance of the bids received ranged upwards to
$761,504. The bids of the two lowest bidders were
rejected for reasons not germane to this protest, and
notwithstanding the protest. the concract was awarded :
to Lu-San in the latter par: of January 1978 pursuant i
to Federal Procurement Regulations 1-2.407~8(b)(4)

(1964 ed. amend. §8).

On July 13, 1¢77, GSA filed Standard Form 98
(Notice of Intention to make a Service Contract) with
the Departmert vf Labor (DOL), and on August 16, DOL
issued its prevailing wage rate determination for the !
proposed contract. Suburban contends that because it '
"is anticipated that a revised collective bargaining
agreement will be negotiated between the incumbent
contractor and the union * * * bidders are unable to
ascertain what wage reate shall be effective * « #
during the majority of the cortract term." Suburban
claims that ‘the failure ¢of the agency to provide for
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any change in the contract price should the wage ratse
applicable to the contract be changed subsequent to
award i{s "in contravention of the terms and policies
behind the Service Contract Act, 41 U.S.C. 351 et seq".

part:

Lator

The Service Contract Act provides in pertinent

"Every contract * * * entered into by the
United States * * * in excess of $2,500
®* # * the principal purpose of which is to
furnish services in the United States through
the use of service employees, * * * ghall
contain the following:

"(1l) A provision specifying the minimum
monetary wages to bhe paid the * * +*+ employees
* * * a5 determined by the Secretary * * * in
acrordance with prevailing rates for such
employees in the locality, or, where a
collective-bargaining agreement covers
any such service 2mployees, in accordance
with * * * gych ugreement, including prospective
wvage increases provided for in such acreement
as a result of arm's length negotiations.

* & #" 4] ¢U.8.C. 351 (Supp. V 1975)

Implementing regulations of the Sszcretary of
set forth in Title 29, Code of Federal Regu-~

lationr, provide in pertinent part that:

"(a)* * *[No successor] contractor * * * ghzll
pay any employre employed on the ccntract work
leos than the wages and fringe benefits provided
for in a ccllective bargaining agrecment as a
result of arms length negotiations, to which such
services employees would have been enticled if they
were employed under the predecessor contract includ-
ing * * * any prospective increases in wages and
fringe benefits provided for in such collective
bargaining agreement, LA

"(b) * * * The wage rates * * * provided tor
in any collective bargaining agreement applicable
to the performance of work under the predecessor
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contract * ¥ * consummated during the period
of performance of such contract shall not

be effective for purposes of the successor
contract * * *» , if -

*{l) In the case of 'a successor contract for
which bids have been invited by formal
advertising notice of the terms of such

new or changed collective bargairing agreement
is received by the contracting agency less
tharn 10 days before the date set for opening

* % * % 29 C P.R. 4.1c (1977).

"[Ulnlaess atfected by * * * a change in

the Pair Labor Standards Act minimum wage * * *
the minimum monetary wage rate specified in the
contract * * * will continue to apply throughout
the period of contract performance. No change

in the obligqatioa of the contractor or sub-
contractor with respect to minimum monetary
wages will result from the mer2 fact that

higher or lower waqe rates may bes determined

to be prevalling * * * in the locality after

the award and before completion 02 the con-
tract # * # ¥ 33 CF.R. 4.161. (Emphasis added.)
" % * & A determination of prevailing wages

* * * nmade after the date of the contrsct award

* = * dJoes not apply to the performance of tle

previously awarded contract.* * * * 29 C,F.R.
4.164., (Emphasis added.)

From tha foregoing it is readily apparent that
neither the statute nor the DOL regulations contemplate
a change in the prevailing minimum wage rate determina-~
tion applicable to an annual contract after the contract
has been awarded whether or not such rates are based on
collective bargaining agreements. Thus the DOL wage
determination apr.iicable to the contract will not be
revigsed merely oecause the incumbent contractor nego-
tiates a h.gher wage rate. It is also important to
note in this regard that the wage determination specifies
the minimum wages to be vzid-~it is not a guarantee
that the appropriate worktorce can be employed by
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the bidder at those rates. What-Mac Contractors, Inc.,
B-187782, Decembetr 15, 197€, 76-2 CPD 500. As In

eny solicitatjion for a fixed price contra.t, it

i8 the reaponsibility of the bidder to project costs
(all bidders were apprined of the fact that a new
collective baryaining agreement would be neqotiated)

and to include in the basic contract price a factor to
cover any projected increases in costs. Some risk is in-
herent in most types of convracts, and bidders are
expected to allow for that risk in computing their bhids.
Palmetto Enterprises, B-190060, February 10, 1978, 57
Comp. Gen. , 18=-1 CPD . . Accordingly, GSA's

tefusal to Include an escalation clause in the IFB is not
legally objectionable. Cf. 49 Comp. Gen. 186 (136G9).

Suburban, citing Suburban Industrial Maintenance

Company, B-189027, September 16, 1977, 7/-2 CPD 198,
also claims that the sol1c1tatzon should be canceled
and readvertised because "revised provisions of the
collective bargalning agreement have become applicable"
since bid opening and that under the Service Contract
Act these revigions "are the basis nf a cevision to the
wage rate determination applicable to the instant solici-
tation.” 1In Suburban, the 1FB had not included a wage
rate determination. However, a wage rate determination
was received from DOL suvbsequent to bid opening but prior
to award. We held it was proper to cancel the IFE rather
Ean to allow Suburban (the low bidder) to adjust its

iu prior to award to account for the new mirimum wage
rate determination, and then receive the award at
the adjusted bid.

We Btated:

“[W]e are of the opinion that the course of
action proposed by the protesier, l.e., delaying
award until the issuance of a wage determination
and then allowing [Suburban] to modify its bid
to reflect the wage Zetermination, would be
tantamount to awarding a contract different from
the one advertised since the contract awarded

to [Suburban] wculd be based on a wage rate
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different from that contained in the solicitation
(Fair Labor Standards Act minimum wage)} * # % and
which the other bidders, as well as [Suburban] bi*sed
their bids. # * * [I}t is always possible that [tr2]
bid as amended would not repr~sent the most favorable
price to the Government * * »  °

In the prior case, it had been anticipa%ted that
a wage determination applicable to the cont act might
be issued, and the IFB accordingly provideu for in-
clusion of the wage determinaticn by contract modification
if it was rceived after contract award or by amendment
to the IFB if received prior to bid opening. Thus,
when the wage determination was received after bid
opening, but before award, the agency's propoged can-
cellation of the IFB and readvertisement was seen as the
only appropriate way of civing effect to the wage deter-
mination. Here, of course, the situation is completely
different. The applicable wage determination was in-
cluded in the IFB, all binlers have obligated themselves
to reimburse their service employees in accordance with
the detarmiratiorn, and no revised wage determination ap-
plicable to the contract has been i1ssued. 1In short,
the Suburban case does not require cancellation here.

The protest is denied.

AT ki1

Deputy Comptroller General
of the United States









