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THE COMPTRCLLMN: TRAL
DECISION OF THE UNITEL .  TH&
WABRBHMI INGTYTON, D.L, 2300a0
FILE: » ;90573 DATE: pedyuary 15, 1978

MATTER OF: gtadiums Unlimited, Incorporsted -

Recongideration
DIGEBT:

Prior decision dismissing protest as
untimely is affirmed since it has not
been shown that prior decision was based
on exrnrs of fact or law.

Stadiums Unlimited, Incorporated (Stadiums),
has requestead recons.de:a low of our decision in
B-190573, December 8, 1977, in which we declined to
conslder lts protest because of untimeliness.

Stadlums protested thit the specifications were
unduly restrictive and proprietary to c¢ne manufacturer.

Our Office was advised, by Stadiums, that there were
trio amendmints to General Services Administration's

/GSA) invitatlon for bids (IFB) No. 2PN-FLF-JOSS50 which
were in rekponse to two letters written by Stadiums. On
or about October 11, 1977, Stadiums received the sucond
awendment which in its opinion still did not include all
of Stadiums' recommended changes. Rather than protest

to our Office at that time, Stadiums chose not to submit
a bid, since under the existing IFB it believed it would
be nonresponsive. On October 28, 1977, with no changes
subsequent to amendment 2, bids were opened and Stadiums
filed a protegt with our Office on October 31, 1977.
Based on our Bld Protest Procedures, 4 C.F.R. § 20.2(a)
(1977), we Lcld that thie protest was untimely and not

for consideration on the merite since no protest had been
flled with our Office within 10 days of receipt of amend-
ment 2, which we considered notification of "initial
adverse agency action" under tha: section.

In its reguest for reconsideration Stadiums arques
that its letters toc GS2 were only requexsts for GSA's con-
sideration of certain proposed changes and not protests,
contrary to our decision. Scadiums believes that since
no protest was filed with GSA § 20.2(b){2) of our Bid
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Protest Procedures, and not § 20.2 (a), applies to this
situation and, therefore, 32tadiums had 10 days from the
bid opening date to file its protest. In this connection,
Stadinms conf:ends that since GSA did not notify Stadiums
that the remainder of its proposed changes would not be
consldered and gin:e there was still sufficient time for
GSA to isaue additional amendments incorporating these
changes tnere was "no irrevocable 'adverre agancy agency
action' sufficient to warrant [its] * *» ' protest prior
to bid opening.*

Quoted below are the provizions of § 20.2 of our Bid
Protest FProcedures for consideration in determining the
timeliness of Stadiums' protest:

"\a) 'Proteltnrs are urged to seek resolution
of tk~ir complaints initially with the
contzasting agency. If a protest has
beeén filed initially with the contracting
agency, 2ny subsequent protest to the
General Accolinting Offica filed within
10 days of formal notification of or
-actual ot constructlve krow;edge of
initial adverse agency action will be
considered provided the initial protest
to the agency was filed in accordance |
with the time limits prescribed in '
paragraph (b) of this section, unless
the contracting agency imposes a more
stringoent time tor filing, in which
case the agency's time for filing
will control. * # #

"(b)(1) Protests based on alleged improprieties
in any type of solicitation which are
apparent prior to bid opening * * =*

shall be filed prior to bid opening
LR 2

"(2) In cases other than those covered in
subparagraph (1) bid protests shall be filed
not -later than 1¢ days after the basis for

proteat is known or should have been known, !‘

whichever is earlier.”
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In Stadlums' iniltial protest letter, to pur Office,
Stadiums stated that "[U]lnder dates of Seotember 12, 1977,
and September 19, 1977, we wrote letters to the contracting
officer sezi:lng forth the areas of the speciflications that
wiere both restriccive and, in some cages, simply lacorrect
of In conflict with industry practices.®™ These same aress
wer® again set forth in the protest letter to our rffice.
A)so, in the September lotters, Btadiums advised ¢ ' that
it would like to offer a bid, but the specificzati ' re-~
stricted it frem doing so. It is our view that thece
letters, although never stating that Stadiums was protest-
ing, were, in fact, protests, li.e., Stadiums' expression of
disapproval of ¢t objection to an allegedly restrictive
solicitatior under which Stadlums would have subm.cted a
bid, but for ita restrictive and proprietaryv nature.

Under this view Stadiums' protest was untimely
pursuant to § 2C,2(a) as it was not filed within 10 days
of "initial adverse agency action," issuance of amendment
2. With respect to Sradiums' contention that it has 10
days after ™"irrevocab.e®™ adverse agency action in which
to file a rotest, we 'note that such standard is not in
our Bid Protest Procedures; rather, the standard is
finitial" adverse ayency action., See 4 C.F.R. § 20.2(a}),

Supra.

: Notwithstanding this view, if we were to accept,
which we do not, Stadiums® argument that its September
Jetters were requests for consideration and not protests,
our prior declision's result would have heen the same.
Stadiums. by its own admission, was aware that the solici-
tation contained allegedly reatrictive and propr;etary
speclfications, i.e.,"alleged improprieties,” and, there-
fore, pursuant to 4 C.F.R. §_ 20 2{({b)({1), supra, the time for
filing a protest with the agency or GAO was "prior to bid
opening.” Stadiums' protest was filed with our Office on
October 31, 1977, after bid openlng. Accordingly, the
protest was untimely under § 20.2(b){1l).

-~ Slnce sectlon 20.2(b)(2) is only applicable to bid
protests not initially filed with & contracting agency and
not covered in paragraph 20.2(b){l), lt is not for applica-
tion under the facts of this case as discussed above.
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In vi‘zw of the foregoing, our decision ot
Decer .. 4, 1977, is aflirmed.

'q’k"g

Yeputy Comptroller Géneral
of the United States
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CMPTROLLER GENERAL OF THE UNITED STATES
WARHINGTON, D.C, Lutes

B-190573 Pebruary 15, 1978

The Ronorable Jim Leach

Member, United States House
of Rcpresentatives

102 8, Clinton Street

Room 503

Yowa City, Iowa 52240

Dear Mr. Leach:

We refer to your lett~rs toour Office dated
December 27, 1977, a=d ‘Januazy 20, 1973, in rogard
to the proteit of Stadiuvms Unlimited, Incorporated
{8tadiums), and cu~ uecislon of December 8, 1977.

¥e have carefully reconsidered our dec)asion of
December #, 1977, denying Stadiums’ protesc. By deci-

sion of today, copy enclosed, our prior decision is
affirmed.

Sincerely yours,

,q;%Lﬁ@ﬁhw

Deputy Comptroller General
) of the United States

£nclosure
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