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FILE: B-187759 DATE: February 17,1978

MATTEFR OF: Colonel Wilfred L. Ebel TJSAR

DIGEST: 1. No baste exists for. payment of the
difference in pay between that of pay
grade 0-5 and 0-6, when an officer's
promotion is delayed under 10 U. S. C.
3363(e) even though President has
signed a promotion list but thereafter
returns it to Secretary of the Army
pursuant to his request prior to sub-
miissi6n to, Senate for cinfirmatfon,
since Secretary has authority to delay
promotion at any time prior to comple-
tion of promotion process if investiga-
tion to in progress. In any event
President clearly has such authority,
and return of list prior to forwarding
to the Senate is tantamount to agree -
mant with Secretary.

2. Action by Secretary Of the Army
under-10 U.S. C. 3363(f) removing
member's name from promotion list
on basis of investigation revealing tbat
Reserve 'officer seeking unit vacancy
promoticn under 10 U.S. C. 3384,
did not intend to serve in unit but con-
terplated being ordered to active duty,
appears to be within authority of Secre-
tary although afficer had not yet
accepted active duty orders.

3. Claim for activeiduty pay and allowances
may not be paid for services performed
by Reserve officer without orders Y ven
though Government benefits from tne
services, particularly where active duty
orders were issred but refused by officer.

This action pertains to the claim of Colonel Wilfred L. Ebel, USARF,
for pay and allowances of a lieutenant colonel for the period Novermber 18.
1974, through March 25, 'i975, while serving in the Office of the Deputy
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Assistant Secretary of Defense (Reserve Affairs). A claim has also
been made for difference in pay of a colonel 0-5. and lieutenant
colonel 0-5, for any periods of duty performed from December of 1974
to the date he was actually promoted to colonel.

The record before us consists of material provided by
Colonel Ebel's attorney and administrative reports from the Depart-
ment of Defense and the Department of the Army. Certain statements
are disputed; however, we believe the following to be the pertinent
facts insofar as they affect Colonel Ebel's compensation claims.

Background

On July 12. 197.4, a requisition to fill aCnew position of Director
for Reserve Personnel Programs in the Office of tlie DeputyAssistant
Secretary of Defense (Reserve Affairs) waa issued. The position was
created as an Army Reserve position &thtihe assignment'of a Reserve
;fficer on active duty to be made under 1o0 U Sq. c. 255 which authorizes
assignment cf Reservet officers to positions at the seat of Gov-eriiment
and at headquarters responsible for Reserve Affairs, to participate In
preparing ar'd administering the policies and regulations affecting
Reserve components. Nominations for assignmaent to the above poeP-
tions were requested from the Army. Colonel Ebel was one of
four officers nominated on October 4, ,1974, for the position and on
October 24 he was selected by. the Deputy Assistant Secretary of
Defense (Reserves Affairs) for the position. On the same day the
Army was requested by the Military Personnel Division of tle Office
oldhe Deputy Assistant Secretary of Defense (Administration)
(Comptroller) to issue orders assigning Colonel Ebel to the position
at :the earliest practicable date. These orders were issued to
Colonel Sbel orn November 5, 1974, and stated a reporting date of
November 18, 1974, with an; active duty commitment of 4 years.
Colonel Ebel reported for duty in the Office of the Deputy Assistant
Secretary on that date.

,On November 22, 1974, Colonel Ebel refused the active duty
orders, since he desiied active duty for training orders. His action
in this regard was prompted by the restriction contained in 10 U. S. C.
3380(a) (1970) which provides in part:

"A reserve commissioned officer on active duty
(other than for training) who is promoted to a reserve
grade that is highusr than the grade in which he is
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Serving c-,aanues to serve in the grade in which he
was serving immediately before that proraotion * * *"

In this connection Colonel Ebel's name had been submitted to a
board for promotion from lietenant colonel to colonel under 'the
provisions of 10 U. S.. s323 (1670) which authorizes promotion of
Reserve officers to fill vacancies which exist it, the unit in which
they are serving.

Thus it appears that in the latter part of 1974 9shen Colonel Ebel
applied for the active duty assignment discussed w'iove, he was also
itt itpting to obtain a. promotion from lieutenant colonel to colonel as
a Reserve officer under a provision oflaw permitting such promotion
,' 'a the' r¶rpose of filling vacancies in the unit to which ameinber is
0~t-hichet'i."xn addition, it has beenixidicated that he was attempting
t£s'bbta~ il~a'pomtiiieeris full-time exeiuitive of the Reserve Offi&ers
Asu6cLation. When the j'Doit'Ion.-in'the Office of the Deputy Assistant
Secretary of Defense (Reserve Affairs) wotWoffered to him, he could
not accept wI.thnut re<e.rvatinn because acceptance of that position
on a permnanen. basis-2 Active duty for'4 years--would have prevented
his promotion in his Reserve status. He therefore rejected the orders
which were, issuied placing him on activc duty, with his consent, for
4' years and indicated that he hoped to get orders aEsigninglihim to
the uai'e duty teInporaily 'for training" until he was promoted, at
which'lime he apparently would have accepted the 4-year tour of
active duty. However, the Office orf the Depiity Assistant Secretary
of Defense (Reserve Affairs) could not issue the 6trders in question
since this was the responsibility of the Department of the Army.

Whether training orders'woutld have been appropriata in the cir-
cumstances is questionable since assignments to duty under 10 U. S. C.
265 are authorized for Reierve officers "on" active duty (other than for
tr-Iniig)." Also,, since Cblonel Ebel had been selected to 'fill a speci-
flc. position, it irwold not see'mi that the duties he was to perform could
be'consldered training, . AltbduglihColortel Ebel'has stated that
training orders weie i..sued to others in similar circumstances and
believes that the Armyrfiiledto issue training orders to him because
of"pblitics" within the Army Reserve, the-fact is that training orders
were not issued. Further, due to his rejection of the November 5
active duty orders, Coldnel Ebel had no valid orders during the
period he worked in the Office of the Deputy Asristant Secretary of
Defense (Reserve Affairs).
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The report submitted by the Department of Defense state, that
the Deputy Assistant Secretary and his special -sst, ant agreed to
let Colonel Ebel remain in the Office, without o: % 3, until a promo-
tion board could meet to determine whether he would be promoted to
colonel. The report also states that the Deputy Assistant Secretary
and his assistant wanted to use Colonel Ebel's services while
allowing him to remain in such status as would enable him to t-!
promoted to colonel and serve in that grade.

The report from the Department of Defense states that Colonel Ebel
stated that he assumed active duty for training orders would eventually
be issued wi.h a retroactive effect to November 18, 1974.

Retarding the consideration of Colonel Ebel's promotion at this
time, the following chronology of events am listed id' the 'Department
of Defense' report. On Decemrber 15, 1974, the$promotion board
met adl selected Colonel Ebel for promotion to-cblbnel. The Army
revoked Colonel Ebel's active'duty orders of Novtimber 5, 1974, on
December 23, 1974. On January 18, 1975, the Secretary of the
Armty ordered an Inspector General investigation of Colonel Ebel and
removed his name temporarily from tle promotion list pending
results of the investigation. Colonel Ebel was asked to leave the
Office of the Deputy'Assistant Secretary of Defense (Reserve Aifairs)
on March 25, 1975, by tha Diputy Assistant Secretary upon receiving
the Inspector General's report; Also, on March 25, 1975, the Secre-
tary of the Army removed Colonel:Ebel's name from the promotion
list permanently. (Xi March 27, 1975, a request was made to have
retirement points credited to Colonel Ebel. The request was
accompanied by a description of Colonel Ebel's duties in the Office
of the Deputy Assistant Secretary. This requust was denied1 on May 6.
1275, since the retirement point credit had not been authorized in
advance.

The report states that 'Colonel Ebel worked full time during the
period of November 18, 1974, to March 25, 1975, without any official
status, military or civilian, and without pay.

On June 28, 1976, the Secretary of the Army accepted retro-
actively the gratuitous services of Colonel Ebel for the period
involved under the provisions of 31 U. S. C. 666. The Department
of Defense denied Colonel Ebel's pay claim on March 31, 1977.
indicating no legal basis for payment of the claim was known.
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The report received from the Army concerning this_ .-Jn
indicates that information was received by the Army on January 15,
11)75, concerning the activities of Colonel Ebel in connection with his
jiending promotion to colonel. These alleged acivities it is stated
were that Colonel Ebel was seeking a unit vacancy promotion as
inspectoz general of a unit which carried the grade of colonel, brt
that he hid no intention of performing the duties of that position,
since he had been telected for the position in the Office of the Deputy
Assistant Secretary of Defense (Reserve Affairs). On January 16,
1975. the Secretary of the Army ordered the Inspector General of
the Army to investigate the allegations concerning Colonih! Ebel's
activities-and asked the White House to return the proxir at on list
which hadtbeen sent to the President for the purpose of removing
Colonel Ebel's name. This action was taken under 10 U. ,..
3363(e). The.fpromiotion list which the Secretary asked to '!' returned
had been su5oed by the President on.Jiri',dry 13, 1975, and was being
held in:theWhite House for forwardingto the Senate. The list was
returntid by White House personnel to 'the Secretary of the Army after
the Prehidett'e signature had been withdrawn in accordance with White
House practice. A revised list without Colonel Ebel's name was prc-

red and sent to the White House which was signed on January 20,
1375, and submitted to the Senate on January 21, 1975.

It is contended by Colonel Ebel'through his attorney that the
actual reason why the Secretary of the Army acted In this case was
that he was influenced by certain individuals in a matter involving Army
Reserve politics, namely the appointment of a person to be the executive
of the Reserve Officerz Association.

It is also contended that Colonel Ebel had agreed with his unit
commander that he intended to serve in both positions, the Inspector
General post in hMs Reservt unit and the ac t ive duty position in the
Office of the Deputy Assistant Secretary of Defense (Reserve Affairs).

Removal from the Promotion LAst

We will consider the removal of Colonel Ebel's name from the pro-
motion list firsts It appears that Colonel Eb'el was selected by a selection
board for a unit vacancy promotion under 10 U. S. C. 3383. At the same
time he was selected, he was serving. although without orders, in the
position in the Office of the Deputy Assistant Secretary of Defense
(Reserve Affairs). Apparently, the unit promotion of Inspector General
and the position in the Defense Department are considered incompatible,
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and on this basis together with the Inspector General'a report indi-
cating that Colonel Ebel intended to remain in the Reserve unit only
until his promotion went through and he was ordered to act4 ve duty,
the Secretary of the Army concluded that Colonel Ebel was not a
bona fide candidate for the unit vacancy promotion.

As noted earlier 10 U.S. C. 3380 precludes a Reserve com-
missioned officer on active duty (other than active duty for raining)
from receiving the benefits of a promotion while serving en active
duty. Furthermore 10 U. S. C. 3388 provides as follow l:

"If a comninisaioned offider of the Army Reserve
who enterrsupon active duty (other than' for training)
while his mine 'is on a zone of consideration list under
section 3383 of this title has had kii name submitted
to a selection board, or is recommended for promo-
tion under section 3383 oi. 3384 of this title, his
name shall be removed from the list or withdrawn
from those recommended for promotion, and he
shall be treated as if he had not been considered for
promotion."

In view of these statutes it appears that 'the Congress intended
that the unit vacancy promotions be used solely for filling "positions
in the various units and not be given when an individual is being
ordered to active duty. Thus, notwithstanding the various allegations
concerning the motivation of the Secretary of the Army in taking the
described actions, it appears that a valid reason for acting did exist,
which is entirely consistent with congressional intent in this area,
even though Colonel Ebel had not entered on active duty.

Concerning the authority of the Secretary of the Army under the
provisions of 10 U. S. C. 3363(e) and (f), those provisions au:.. as
follows:

,'(e) The Secretary of the Army may delay the
promotion of a reserve commissioned officer :who is
under investigation or against whom proceedings of
a court-martial or board of officers are pending,
until the investigation or proceedings are completed.

O(f) On the basis of the results of an investiga-
tion or proceedings of a court-martial or board of
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officers, the Secretary may remove from a recom-
mended list the name of any officer whom he con-
siders to be not qualified for promotion. An officer
in an active atatua whose name is so removed from
a recommezided list, shall be treated, for the pur-
poses of section 3368 of this title, as if he had been
considered but not recommended for promotion."

With respect to these two sections, Colonel Ebel's attorney
argues that subsection (e) only permits the Secretary of the Army to
delay the actual inilementation of a promotion and that this subsec-
tion'does not provide authority for the removal 'of a name from a
recommended promotion list. Further, 'he p:.iats out that su'bsec-
tion'(f) permits permanent removal of an officer's name from a
recommended Vast. It is his view that since the President signed
the list contafiing Colonel Ebel's name, the procedures of that law
could no longer be used.

It is our view that the above-quoted provision authorizes the
Secretary to delay the promotion of an officer at any time prior to
the completion of the promotion process when the circumstances listed
in the statute arise. It has been reported that the Secretary ordered
the investigation and requested the return of the list on the same day.

We believe that subsections (e) and;(f) must be read together as
providing a complete procedure 'by which the Secretary may delay the
promotion'of officers who are under investigation or are subject to
adverse proceedings and revoke any action toward promotion if, after
investigation or completion of the adverse proceedings, such action
is warranted. Since the method to be used In delaying a promotion
5i not specified in subsection (e), we do not believe that removal of
the name from a recommended list is precluded if. sau h action is
appropriate.

In this regard. in Dl'Arco v. UnitedtStites, 194 Ct. Cl. 811
(1971), the court held that where an appointment is revocable at the
will of the President, the appointment may be revoked at any time
before the consumnmation of the appointment, by the President or
the Secretary acting on his behalf. Since an appointment 'as a Reserve
officer is made for an indefinite term and held during the pleasure
of the President, it can be revoked at any time by the Executive.
See 10 U.S.C. x93(b). Thus, Colonel Ebel could have been denied
promotion at any time prior to his receipt thereof.
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Nor are we persuaded by the argument which Is based upon
the fact that the President had signed a promotion list containirg
Colonel Ebel's name since it would seem 'hat when 1' tatute
conveys the authority to the Secretary of the Army tci tit, y the
promotion, this could be done at any time even after Aresidential
action. However, that would not seem to be germane to the'issue
at hand, since the record indicates that the Secretary of the Army
asked the President or his advisore to return the promotion list
and provided reasons for such request. Since the list was 'returned
by the President, it would seem that he was in agreement with the
Secretary's action and therefore it was the President who actually
delayed the promotion. In any event whether the President or the
Secretary of the Army actually took the action seems irnmaterivl
since there is authority for either or both to act in such circum-
stances. See D'Arco v. United States, supra, and cases cited
therein.

Likewise, the action under 10 U.S.C. 3363(f) seems to be
reasonable in view of the Inspector General's report and the statutes
referred to above, and appears to be a proper exercise of administra-
tive discretion, which would not be challenged by the courts or this
Of'ice.

In this regard, while allegations have been made concerning the
reasons for Secretarial action in this case, the stated reasons for
the delay and removal of Colonel Ebel's name from the promotion
list are supported by the record.

Accordingly, it is our view that the actions taken in this case
were proper and no basis exists for the payment of the difference
of the pay and allowances of a colonel 0-6 and a lieutenant colonel
0-5 during the period involved.

Pay for Services in Office of Deputy Assistant Secretary of Defense

In connection with the duty performed by Colonel Ebel for the
period November 18, 1974, through March 25, 1975, it is indicated
that he served in the Office of, the'De"ui Assistant Secretary of
Defense (Reserve Affairs) withut orders. The record shows that
although active duty orders were issued to Colonel Ebel, he refused
the orders since, if he accepted the active duty orders, he would not
have been entitled to the Day and allowances of a colonel 0-6 if and
when promoted under the provisions of 10 U. S.C. 3380. However,
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the record also indicates that the Deputy Assistant Secretary of
Defense and his assistant agreed to let Colonel Ebel remain in the
position until his promotion had been accomplished, since they
wanted to use his services. Even though he had refused the initial
orders it appears that Colonel Ebel believed that orders woeuWl be
issued retroactively to cover the period of his servile. It would
seem that this belief was shared by the Deputy Assistant Secretary
and his assistant, since no authority is cited allowing Colonel Ebel
to remain in the position. Of course the entitlement'to pay and allow-
taces on the basis of retroactive orders is questionable. In any event
he continued serving in the position without orders until March 25,
1975, when the inspector General's report was receivec and he wes
asked by the Deputy Assistant Secretary to leave-

In this regard, we fail to see' &nyt 6nnection between the investi-
gation concerning Colonel Ebel's promotion and the performance of
the service in the Department of Defense, other than the fact that he
was serving without orders and was not offered new orders at the
conclusion of the investigation. It appears that Colonel Ebel served
in the position faithfully and satisfactorily.

As a general rule, a Reserve officer is not entitled to active
duty pay and allowances unless he is serving under active duty
orders. In this case,1 however, it appears that much confusion
existed as to Colonel Ebel's status. At the'time he began work
in the Office of the D4uty Assistant Secretary of Defense, orders
had been issued placing him on active duty. As a result of his
action in refusing to accept these orders they cannot now be used
to jiatify payment to him of active duty pay and allowances,
Further, no orders were subsequently issued, under which active
duty pay could be authorized for this period and the record before
us contains no indication that the Department of the Army ever
intended to issue such orders, although it appears that officials
in that Department were aware that Colonel Ebel continued to
perform services for the Deputy Assistant Secretary of Defense
{Reserve Affairs).

Colonel Ebel was certainly aware that he was serving without
orders and although he may have thought that orders of the type
he desired would be issued, his actions show that he was willing
to perform the services in question without any assurance that he
would be paid.
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No action was taken by the Department of the Aray with
respect to Colonel Ebel's status until June 28, L l76, when tb , Sec-
retary of the Army retroactively accepted the grntuitous servicas of
Colonel Ebel under the provisions of 31 I. S. C, B68B which provides:

"Section 665 of this title shall not be con-
strued to prohibit the Secretary of the Atmy fromi
accepting the gratuitous services of offieers of Ibe
Army Reserve in the furtherance of the enroll-nent,
organization, and training of the Army Reserve or
the Reserve Officers' Training Corps, or in con-
sultation upon matters reJiltng to the military
service.

A question has been raised as to whether that action of the Secre-
tary was'B a valid exercise of the authority grante4hMm in that section.
The authority granted by 31 U. S. C. 066 is statrd in broad t' 'nms,
although it has not been used at least in recent years and there are
no regultions regarding its implementation. TMse Bervices were
accepted in good faith by, the Deputy Assistant Secretary of Defanhe
(Reserve Affairs) and although he was aware of Fpoblezils regarding
Colonel Ebel' s status on active duty, and thus htA eztitlemnet to pay,
the resolution of ;hose problems was primarily the reosponsiibi!ity of
the Department of the Army. Due to the itIplex factual situation
and the division'of authority regarding Colonel SbeL's status, it does
not seem unreasonable that the situation Was not resolved until some
timae afterthe services were rendered. In the circumstances we do
not find sufficient reason to question that action even though it was
unusual. Further, if we held that action to be iatelfective and a viola-
tion of the provisions of 31 U.S. C. 665(b) (prnhibiting acceptance of
voluntary services) occurred, that provision ubjecats violators to
administrative sanctions only, unless the violation is knowing and
willful. There is no indication ir. the file that rary person involved
knowingly and willfully violated the prohibition in 31 U. S. C. 655(b).
Also, a violation of this statute would not provide any basis for a
claim for compensation.

For the reasons stated, even though there Is no doubt thr c the
Government received a benefit from Colonel Bb-119 services and even
though he mayhave expected to receive ply andalIlowarAcesforthis period
on the basis of retroactive orders, he should have known as a R eqerve
officer. that without orders assigning him to darty be would not be
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entitled to activmde O pay and allowances. This is particularly so,
uince Colonel Ebell cqltFs own volition refused to ace ept the active duty
ordera which were iltaied.

Accordingly, Sirye we are not aware of ary orders being issued,
payment of pay ar 4l*owafnc sF for the period Ctllonel Ebel served
in the Office nf the Cerity Assistahat Secretary of Defense (Reserve
Aftairs) is not authotrned.

Deputy caI~r7let- Genreal

of the Uniited. States




