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*wﬁipzf, : 1. Claizant may not be paid erpenses allegedly

Lot A incurred in preparing to perform tree-planting
4?3? S contract because contracting officer did not
e uneqQuivocally express intention to accept claim-
._ N ' f" bm.

2. Goverrment 1is not tﬂtoppcd 't deny -existence of
co1tract ‘because reco.l<does not lhow,phat Govern-
ment intended that its lﬂatementa reqarding claimants
relative chances ot';wa'd\qhould be 'aced upon or
that claimant reasonsbly -lielizved Guvernment's state-
ments wvere w0 iutended.

Laurance 8:11, doing vuainass as Halcyon Days, claims
co-penaation ‘fur amounts expcndcd:under an allieged oral
‘award of a contract under solicit. tion No. 40-8191-7-492,
for tree plantlng in Prescott National PForest, Arizona.

B Bidl “for " tre aubject aolicitatlon were opened on
July 8, 1977. . Thc low bid,,aubnitted by Mr. Hill, was
'gproainately ‘$1, 000 lowc: than 'the Government's estimate.

ile Mr, ‘Hill's bid was being. considered, Mr. Eall, the
next 1low' blddor. called the contracting.officer to deter-
‘mine ‘the a;atua.of the award deciuton. ‘The record..shows
" that tha.followlng ‘matters-iwere discussed during the
'convaraation ‘between Hr..nall and the contracting officer.
The " contractingaotticer told Mr. Hall that he belleved
‘. 'ovcrythlng wouldfbo ‘go in his direction” since the
v r ';apparant low bidder appeared tOYbQ app:ehena4ve about
T the" upaciflcationl ‘and .the !crdﬁt Service had “"auisgivings"
.about the ‘low: quotation. The conttactxhg officer also
‘told Ar.. ‘Hall to be thinking abcut 4 prework conference
which uould be held the following ueak iZ everything
‘worked’ out in his favor. The contracting officer stated
that although he thought Mr. Hall would be doing the work,
there were stili "several hitches® involved.
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Subuequontly the low bidder called the eonttaetlnq
officer to state that his bid:vas not in orror, that he
had previnusly completed similar projects and that he
would comply with the specifications. The record. ahou-
that the contracting officer then attempted on savmral
occasions to call Mr. Hall'but received no answer..

Mr. Aall was notified on Thursday, July 14, 1977, that
award would be made to Mr. H{ll.

Mr. Hall! claimsz to be entitled to reirbursemeént of
his expenses in preparing for contract zerformancz on
the basis of an alleged oral contract hetween Nr. Hall
ard the contracting officer,

-In order for a binding . contract to telult, tha .
contracting officer must unequivocally express nn “intent
to accept ‘an offer. It is well settled that the acccpt-
ance of a. contractoz'l offer. by . the Governnent muast be
clear and .unconditional an4d it ‘must appsar “that both
parties 1ntended to make a- binding aqreenent at ‘the ti-
of thcdaccoptance of the contractor's bid. Ses 20. COIP.
Gen. . 605, 609 (1941). Here, the contracting-fficcr did
not unequivocally express an. intention to accept.'the
claimant's t'id. The record shows that th-'clainant wey
informed that, vnile he was likely to receive award, there
were 6till several "hitches" involve®. Conssquentiy, when
the claimant made preparations for petfornance. no contract
then existed.

The Government may be estopped to deny the existecnce
of a contract where four elements are present;

1) the party to be eatopp‘d knows the facts;

2) the Government intends that its conduct shall be
acted on or 80 acts that the bidder has a right tc
believe it is so intended;

3) the bidder is ignorant of Ghe true facts; and

4) the bidder relies on the Governnent's ‘conduct to its
injury.

See Emeco’ Induatriea -Inc: v.'Uﬁitedﬁsthtél,;zoz'Ct,‘él.
omp. Gen. 502, 508 (197/4). Here, the
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toeo:d dool not show that the Government intended that its
statements regarding the _claimant's relative chances of
award . lhould .be_scted ‘upon by the claimant. The claimant
did not rca'onlbly belisve the Government so intended
because the ‘cintrecting officer informed the claimant
that .it was not low bidder, that it was “eing considered
solely because of .the contracting officer's doubts about
the apparent Jow bidder's ability to perform and that
cortain "hitches” still exiltod before the contract could
be avarded to the claimant. ~The claimant has not shown
_that it was ignorant of the true facts at the time of
the Governmen:i's statements upon which it relied. More-
over the Governnont did not delay’ in notifyin~ claimant

of the true facts. JTontraat Zmeco, supra. Consequantly,

the Governm-nt is not estopped to deny the eristence of
a cont:act with nr, Hall.

Accordingly, the o;ain is denied.
A ut..ﬂall ‘almo- ttcollendl that ‘the expenditures which

occutrcd in,. this ca-e.could have‘bean avoided if there
were ‘a ?eriod ‘longer than ono ‘waek’hetween the ‘anticipated

‘date .of avard cf:the contract. and tie date contract per-
‘forsiance was to zuh_t M. nall alleges that the short
period of ‘time anticipated in “this case disadvantaoes
smallcibusinesses which may hzve greater difficulties trans-
_terring personnel and equipment from ofie ‘operation to

another. We are referring this recommendation to the
Department of Agriculture for consideration.

k' 1A,
Deputy Comptroll General
of the United States
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