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!' DIGEST:
Agencils rejection of protester's entire proposal
'a upheld where protester failed to provide timely

'I,:' response to R'P amendmeit issued after initial and
revised proposals were received and evaluated. Pro-
teoter's contention that amendment did not make any

I* i *substantial changes to BFP is not sustained.

Wapora, Inc. (Wapora) protestu the rejection of iLs
I 1 proposal under reque'st for proposal (RPP) Cl-76-0300,

issued by the tnvironvental Prdtection Agency (FPA),
Ciincinnati, Obio, inviting'proposals on a cost-plus-

~X!1 t fixed-fee baeis'for the compilation and assessment of
data deallr 7'ith the 'nvironmental impact of certainI |ripecified'idustrial activities. A numbir of industries

- were ldentified in the RFP and prospective offerors were
P { invited to s6bmit separate,,technical proposals for each

r.1 | ;industry in whlich they could claim expertise. Wapora
submitted proposals for Pulp Paper and Paperboard Mills",

ii "Ruilders Paper and Board Hills" and "Machinery and
Mechanical Prod'ucts Manufa'cturinglo as weil as for 'Paint
and Itk Formulation and Publishing.

The RPP wal; arenided seven, times. Wapora's protest
! '*arises from the c6ntractinq officer's determination that

Wapora's failure',to timely respand to amendment $7, issued
after the submission of best amld final offers, precluded
consideration of its proposal. Wapora submitted a 'best
and finalofferm on June 23, 1977. On Aigust S. 1977, EPA
issued amen'dment $7 which revised the contemplated period

-:1 -l of performance,1provided offerors additional instructions
for-the preparation of cost ptoposals, and called for a

,! '' response by August 15 No response was received from Wapora.
On Auguast, 19, 1977, thsi contracting officer contacted Wapora
by telephone. Wapora stated that it had not received the
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amendment- but upon being informed of its provisions, ad-
vised the contracting officer that the amendnent would have
occasioned no change Jn itg cost estitate or technical pro-
posal. By letter dated August 22, 1977, Vapora formally
confirmed that advice.

EPA responded by leiter dated September 1, 1977,
stating that a "late propotil situation existed. The
contracting officer reasoned as follows:

* * ~* we note that your letter dated
August 22, 1977 which reaffirmed your
last cost estimate in light of the changes
sade in Amendment number 7 must be con-
sidered a late proposal. As such, no
consideration can be given to your pro-
posal mince your response to Amendment
number 7 made t significant chAnge in
the period of performance by altering it
from a 12-month'tirm with an option. for an
additional 12 inonthis to a fir'M 24-month
term. Your lest coat estimate submitted
on June 23, 1977, was based on-the prior |
period of performance * * * rather than the.
amended 24-month period of performance
with no additional time option.

* * * * *!

wI have in accordance with' thefore4 oin1
determined your failure-;to respond by
the specified time and in conjunction
with your letter dated August 22, 1977
to be a late proposal, thus precluding
consideration of your company for award
resulting from Request'for Proposal
C1 76-0300."

However, because Wapora submitted the sole proposal-in
the Paint and Ink Formulation and Publishing Induitryw
category, EPA entered into negotiations with Wapora for
this category.

ilthough Wapora, in its initial proteot letter, cites
several grounds for the protest, in itœ response to the
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agency report it states $ihat the controversy has been
narrowed ta whether the prc.'flshonm of aaenduient I, worked
anty substantial change, in the Aterm. of the RP. Wapora
c6ontenda that since t amendment held ro practical
aignifica ze, it we"'unvieesuary and its existing proposal
should not hale been der. Ad conuideration because of a
failure to resnond so the fendmenc by the specified
date.

In LaBargesqncdporited, C-l9OO0'1F January 5, 1978,
78-l CPD , a nf ei was radted by amendment to the RPP
after inlrhallpropo'mals had beei received and evaluated.
Ofgsrors within the cospetitivc range were instructed to
respond to the amedment by a certain date and time. Ore
Iofilthe offerora-.responded late, and w held that, even
though the amen'duent response was the only part of the
proposal that was late, it had the effect of rendering
the total proposal an late since no timely proposal h:d
ever bean submitted for the totality of the line items for
which a single contract would be awarded.w

On the other hand, where an amendment issued after
initial proposals had been received and evaluated merely
modifiLed 'the, RFP evaluate'cn 'criteria ½Jnot the toxims

-I ~~and!!conditions !of the ,oritrictv ve~ihe.'10-'that the failure
I ~~of 'the 'offeror, th'Tiubmit a timely 'response to that amond-

mentidid niotrequire rejection of: the entire proposal
inlAife. ;Tochniarti, B-189246, Aigusdt 31, 1977, 77-2
CPD 167. we alvohe~ld in that case, h "o'wever, that the
ofvferar's late iesponse to the amen'dment could not be
considered in determining whether the offeror remained
within the competitive range under the revived evalua-
tion criteria.

Thus,, At s evident. from these-cases that Wapora
i; irect T~in aeerting that the cr,6cia'i issue here is
wheiter Amendment 07 made cny substintial 6hange in the
tiaerkand conditions of the 'RFP. rf, as, EPA contends,
the- a*endi% eht-introduced significant changes, then
Waporas'afailure to respond to the amendment required
rejection of Its entire proposal.
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The RIP as isaued specifiod the period of performance
am 24 months. Cost proposals were requested dausd, on
the 1,000 wmahour level of efforE', distributed to'the
labor categories set forth in the RPi?. ri addition, the
RPP included an optgon to increase the "level of effort"
to e maximuA of 13,000 manhours in incrementu4,f 1000
manhours. By amendsent #4, issued before proposals
were received, the period oatperformance for camplWtion
of the work was changed to lZ months with an option for
an additional 12 months. Ofi!erors were still instructed
to base their 'cost proposalsuon 1000 manhours, although
the labor catLegory distribution was somewhat altered.

Initial proposals wer submitted by January 12,
1977, as specified in amendment #4. Thereafter, on
February 29 atad March 8, 1977, amendments I5 and 06,
respectively, were issued, These amendments modified
the IPP technical ev'-! %Aion criteria, and thet mdue
date fur ptfbposals wasr changed to March 18, 1977.
Vapora responded in a timely fashion stating thut it
had no changes to propose.

On May 17,>1977, e2e competitive range. was,
determined :d thereafter negotiations were condmcted;
with offerora within the competitive range, .including|
Wapora. By letter of June 21, 1977, EPA requested
best and final offers byJi'y 1, to which Wapora
timely responded by letter of June 23, toqether with
its best and final offer.

On August ~5,,1977, EPA issued amendment #7. As
stated, the amendment revised the period of performance
and provided offerors additional instruct ons for the
preparation of cost proposals. The EPA contracting'
officer believes the changes reflected by amendment
07 were significant and necessary for award evaluation
because I

(1) The period of performance was changed from
12 to 24 months;
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(2) For cost pricing comparison, oWferors were
instructed to submit cost pricing data
applying corsolidated indirect cost rates
for 24 monthin

(3) Offerors were advised as te the ratio of
'*cretarial/cleiical'and other dIrect
charges tu technical direct labor eati-
mates. (Amendment $7 provided that one
hour' of secretarial/clerical time shall
be provided for each 3 hours of technical
labor tine, and that other direct charges
shall not exceed 15 percent of technical
labor dollars);

(4) The total emtimated level of effort (for
all contracts) was established at 1so,000
manhours in lieu of 75,000 manhours over
a one-year periodi

(5) A new requirenment was set forth for 15, 000
manhour. per industrial category too be
included in each contract as an option; and

(6) Offerors were provided se-ples in amendment
97of thinfollowking 3 contract articles:
period 1f Performance, Level-of-Effort, and
Option to Increase the Level-of-Effort,
which are substantially different from thos&
previously set forth in the RFP.

-n responioe, Wapora argues tlat the change fromn a
124 wonth contract term plus 12 months option to a 24-
month 'term ismeaningless. It states that any contractor
who would adsbmit' a program.tbefore th'is change was made
-vouid rtcal'e that it wast'committing itself.'for 24 months
-IIad not sixplyj, r f 12 m*n~iiH. Likewise, Wapora states
that the cor ogildifig/ ch6anqe in estimate from 75, 000
uanhdurs to 150, 000 uianhoiurs iI also a ineaninglesi change
No: uever, Wapora states that t the secretarial and clerical
-5C6tiort incldded in amendment $7 is that which was in-
cluded in 'the original RFP, and while the 15 percent

*A ilimit for other direct charges is new, Wapora's cost pro-
posal included that limitation anyway.

*~~~~~~~~~~~~~I ' -, '
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As Yor the now requirement for 15,000 manhours per
induetriel cAtegory,#Wapora states that the evidence of
ths 'new' reQutrement 's. what the contracting officer
calls a new sample contract article entitled 'Option to
Increase thil Level of Effort'. The Identical proposed
article was included in the original RIF." In Wapors's
opinion, all amendment #7 accomplished was to take
'everyone back to the original request for proposal."

Although we agree with some of Wapora'n analysls an
to the effect of amendment #7, we do find that the 'Option
to Increase the Level of Effor9: clause was siqnificantly
changeu. As Wapora states, the bauiz RFP included aucbh
a clause. That clause provided the Govrnment with tile
option to increase the level of ffort'"'4 s this contract"
to a maximum of 15,000 manhours. Paragraph c of the
"Additional Instructions' to Offeror." stated that "the
Government 'anticipated that ten (101 contract- will be
awarded" under the RFP. Thus the>optibn to increase
the level of effort by 15,0OOjmcnhiiursa,,pplied for'eactl
contract regardless of the number of, indu'strial areas
covered by the contract. While amendment #4 deleted the
reference in paragraph c to ten a.wards and substituted
inste ad the statement that 'the "Sovernment reservei the
right'to male as many awards as-necesua-y to provide
contractual support coverage for eadh of the Industriea,'
thevhption provision remained the sate' in amwndmcnt'#7
howener, langbage was idd-d 'to the option clause to -the
effect-that the level of': effort under- the contract could
be iricreased "' to l5?OCa->,arhVours peir each industrial
category awarced to contractor." As the texiC;;of amendment
$7 makes clear, if a contractor were to be 'awarded a
contract covering four (4) of the industrial categoriesu"
thL, level of effort "could be increased to a masximm of
60,OUO manhours."

In addition, we note; that amendment #7 required a
certain level of secrietacial and clerical M'lipport as well
as specifying a maximum' charge based un technical labor
dollars for other direct igarges. As stated by Vapora, the
original UIP did include the same 'recuicrement for-secre-
tarial/clerical support as that required by amendment 7.
However, amendment #4 eliminated the requirerent until it
was reinstated by amendment #7. While the record shows that
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WrpO41 , ' bes t and final cost proposal of June 23 van based
Sh Ptsater itl/clerIcal and other direct charge. in accord-
mnet with t)si'ikatio specified in amendment 97, the offeror
WAas roit *tr Icity committed to these ratios under the terms
@1 pbh existing proposal, which did not include amendment

'a7.

r1nraij1y, au the EPA contractinq officer states, a
numer' of tie contract articles were reviaed *omowhat.
bath the LVUI of Effort and Option to Increroe the Level
-of gftcrt clOuses were revised to provide that no adjustmen.
jrx fIted fee for work reports w'o&ld b: made unleba thn
ditect labor hours varied by more 'or leas than 10 per-
Caht of the estimated level of effort apecified :d.tthe
ce*it*Zat. Originally, these RFP clauses did not specify
a ZIred rmanqe for fee adjuiitment but, rather, presumably
left the matter open for nhge6tiatLon.

|rit cancluilon, ie find'.hnt amendment'07 did make
al.nfilcant Change, In the F'FP. Moreover the amendmeot
stated that tue due -i'te aor response was ,i;'4ust 1S,
19 77,. *,d Lin thin -onnection, attention was "directed
I, 'tse IAte Proposals provisions of FPR 1-3.602-1(a).'
!harfore tht contructing officer's determination to
exclud, Nlapot a from the. competition because of its
fiaIhtre UPto *b, it a timely response to that amendment
As le1g3ly jJustifiable. Laiarge, Zncorpornted, supra.

Accordinrgly, the protest is denied.

Deputy Comptroi rdet .1of the United States
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