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; H'l MATTER OGC! . Wapo~a, Inc.

! e DIGEST:

o Mency's rejection of protester's entire proposal
. ‘is upheld where protester failed to provide timely
response to RTP amendmeat iesued after initial and
_,| - revised proposals ‘were received and evaluated. Pro-

. | tester's contention that amendment did not make any
W ‘ luh.tantial changes to RFP is not sustained.

. Japoca, Inc. (waporn) protents the rejection of iis

l ptoposal under requeat for proposal (RFP)} Cl-~76=0300,
b issued by the Environmental Protectioa Agency (PPA),

. Cincinnati, hio, inviting proposals on a cost-plus-
/AU fixed-fee basis for the compilaticn and assessment of
B data. deal!ng‘vith the 4nvironmental impact of certain
o tpccified ‘Industrial activities. A numbér of industries

' wére identified in the RPP and prospective offerors were
. invited to sublit senparate technical pro'sosals for each
AR . industry in which tivey could claim expertise. Wapora'

et L submitted proposals ‘for "Pulp Paper and Paperboard Mills™,
] *"Ruilders Paper. and Board Millg" and "Machinery and

. . Mechanical Products Manufacturing”, as well as for "Paint
ek and Itk Formulation and Publiahing .
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The RFP waii- ameiided Eeven' times. Wapora 8 protest

arises- from the contracting officer's determination that
b Wapora's failure to timely respond to amendment #7,. issued

T , after the submission of best und final offers, precluded
T consideration of its proposal. Wapora submitted a "best

Ce and final ;offer” on June 23, 1977. On Alugust 5, 1977, EPA
.. R issued anendmont #7 which revised the contemplated period )
o - of pcrfo:-ance.lprovxded offerors additjional instructions
—-i Ry for-‘the preparation of cost proposals, and called for a
FOLE relponae by August 15. No - response was received from Wapora.
e On Auguat. 19, 1977, the contractinq officer contacted Wapora
N - by telephone., Wapora stated that it had not received the
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smendment - ‘but vpon being informed of ltu provisions, ad-
vised the contractinyg offlctr that the amendment would have
occasioned no change jn itd cost estimate or technical pro-
posal. By letter dated August 22, 1977, Wapora formsally
confirmed that advice.

EPA responded by letter dated September 1, 1977,
stating that a "late propotal situation® existed. The
contracting officer reasoned as follows:

" % & * wo note that your letter dated
August 22, 1977 which reaffirmed your -
last cost estimate in light of the changes
wade In Amendment number 7 must be con-

. 8idered a late proponal. Asn uuch. no
consideration can be . givan ©o your pro-
posal since your response to Amendment
number 7 made & significant change .in
the period of periormance by altetlng it
from a 12-month term with an optxon for an
additional 12 isontks to a €irm 24-month
term. Your least cost estimate Bsubmitted
on Jiune 23, 1977, was based on:'the prior
peciod of performance * * * rather than the
amended 24-month period of performance
with no additidnal time option.

- * * * *

"I have ‘in accordance with' the*toroqolng
determined your failure .to resPOnd by
the specified time and’ in’ .corifunction
with your letter dated August 22, 1977
to be a late proposal, thus precluvding
consideration of your company for awazd
resulting from Request for Proposal

Cl 76-0300."

However, bec¢ause Wapora submitted the sole: proposal -in
the "Paint .and Ink Formulation -and Fublishing Industry"”
category, EPA entered into negotlations with Wapora for
this category.

althouéh Wapora, in its initial protest letter, cites
several grounds for the protest, in its response to the
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agoney r-port ‘it states f:hat tho .controversy has buen

nacrowed ‘to whether .the prcv;llonn of anendment #7 worked
 any lubl:antial change in the terms of the RFP. Wapora

contends that <ince the" amendment held ro practical
slgnifica.ze, It wer''Unnacessary and its existing proposal
should rot ha' e been der. .d con4ideration because of a
:pilure to rclnond <0 the amendment by the specified

ate.

In LaBarge Incor orated, B-1900:1,- January 5, 1978,
78-1 CPD , @ iI item was ad-ed by amendment to the RPP

after inIE'hlxproposola had beei received and evaluated.
Offérors -within the competitive range were instructed to
respond to the amendment by a certain date and time, One
of'the o!fe:oru responded. late, and we hald that, even

<though the- anonduent ‘response was the only part of the

proposal that was lete, it had the effect of rendering

the total ‘proponal as lste "since no timely proposal h.d
ever been submitted for the totality of the line. items for
which & single contract would be awarded."

. On the other hnnd, where an amendmant lnlued after
initlal proposala had been received and evaluated merely
modified the RFP evaluahlcn ‘criteris (znd not the terms
and'conditiors ofithe conttact, ‘we held -that the failure
of. the offeror, totsubmlt a timely respbnse to that amend-
lentsdxd not roquire rejection of; the entire proposal
as ‘late. Techniarts, B-189246, Augusc 31, 1977, 77-2
CPD1167. We also'held in that case, nowever, that the
ofteror's late respcnee to the amendment could not be
considered in determining whether the offeror remained
within the competitive range under the reviged evalua-
ticn czite:ia.

e Thul, it: 'is evident. from these cases that Wapora

is! ¢correct - An asnertlng that the cruclal issuve here is

vhether anendaent ¢7 made any substantial ¢hange in the

- orms 'and conditlons of the '‘RFP. Ii*, as. EPA contends,

the amendment introdiiced signiflcant changes, then
Wapora's falilure to respond to the amendmernt regquired
rejection of its entire proposal.
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Ths RFP as lsaued np.c;tlod the periocd of performance
as 24 months. Coust propousals were requested 5.!.6 on
the 1,000 manhour lasvel of effor’, dltcributcd to ‘the
labor catedories seot forth in the RP?, Ir'addition, the
RFP Included an optjon to 'increame the "level of effort”
to 2 maximuy of 15,000 manhours in licrements of 1000
manhours. By ameadment $#4, izsued before propolall
were received. the perlod o,lperfornance for completion
of the work was changed to 12 months with an option for
an addlitional 12 months. orﬁerOtl were still instructed
to base their ‘cost proposals on 1000 manhours, .although
the labor catwgory distribution was aonewhat altered.

Initial proposals wero submjitted by January 12,
1977, as specified in amendment #4.. Thereafter, on
Pebruary 28 aud March 8, i977, smendments $5 and 6,
respectively, were lssued. . These smendments nodified
the WFP technical eva’: ‘.ion criteria, and tha'due
Wapora responded in a timely fashlon stating that lt
had no changes to propuse. , .

On May 17,71977, the competitive. range. was, - .
determined ::1 thereafter negotiations were conducted
with offerora within the competitive range, including
Wapora. By letter of-June 21, '1977, EPA requelted
best and final offers by Jvily 1, to which Wapora .
timely responded by letter of June 23, together with'
its best and tlnzl offer.

On nugust 5'n1977' EPA issuad amendment t?. As
stated, the amendment revised ihe period. of pcrformance
and provided cfferors additional instructions for the
preparation of cost proposale. The EPA contracting
officer believes the changes reflected by amendment
#7 were significant and necessary for award evaluation
because1

(1) The period of peiformance was changed from
12 to 24 months;
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{2) Por cost pricing comparisnn, offerors were
instructed. to submit cost pricing data
applyiny corsolidated indirect cost rates
for 24 months;

(3) Offerors were advised as tc the ratlo of
secretarial/clerical and other dlrect
charges tu technical dlrect lator esti-
mates. (Amendment #7 nrovided that one
hour of secretarisl/clerical time ghall
be provided for each 3 hours of technical
labor tim>, and that other direct charges
shall not exceed 15 percent of technical
labor dollars)

(4) The total c¢stimated level of effort (for l
all contracts} was established at 150,000
sanhours in lieu:of 75,000 manhoure over )
a ono-year per iods; :

fS) A new tcgulrﬂment was set forth for 15, 00*
manhoure per industrial category <o be
f included in each contract as an option: and

(6) OEferOts were provxded s¢’aiples in amendment
. $7.0f thi” following 3 contract articles:

3 Perlod uf Performance, Level-of-Effort, and
Option to Increase the Level-of-Effort,
which are substantizlly different from those
prevloualy set forth in the RFP.

L i, In resnonse. Wapora argues that the change from a

' lzimonth contract term plus 12 months option to a 24-

month term ic-meaningless. 7Tt states that any contractor

wvho would submzt a progran‘before this change was made

would. rgallze that it waSAcommxttlng iteelf 'for 24 months

and not simply £3r 12 months. Likewise, Wapora states

that. ;the corresp&hdlng ‘change in estimate from 75,000 i
ulnhours to 150,000 manhours is also a meaniﬂgless change.
‘norcoever.,Wapora states :that “the secretarlal and clerical
sUpport included ‘in amendment #7 1s that which was in-
g cluded in the original RFP, and while the 15 percent ,
U limit for other dlrect charges is new, Wapora's cost pro- ’
' - posal included that limitation anyway.
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As Zor the new requlreaent for 15 009 lannourl per
lnduatrla; category, Wapora states thct the evidence of
this "new” requirement "lis.what the contracting officer
calls a new sample contract article entitled 'Option to
Inczease tlie Level of Effort'., The ldenticel proposcd

article was included [n the original RFP." In Wapota's
opinion, all amendment $#7 accomplished was to take
"everyone back to the orlginal request for proposal.”

Although we agree with some of Wapora's analvsis as
to ihe effect of amenduent $7, we ‘o find that ‘the "Option
to Increase the Level of Effor:t" clause was significantly
changeu. As Wapora states, the basic RFP included such
a clause. That clause provided the Gov2rnment with tie
option to increase the level of ‘-€fort ".u this contract”
to a maxlmum of 15,000 manhours. Putaqrhph c of the
"Additlonal Instzuctlons to Offerors™ stated that "the
Government anticipated that.teén (10) contracte will be
awarded® under the RFP. This the, Optlon to increase
the level of ‘effort by 15,000, mcnhourl“applied for "eaca
contract regatdless of the number of: industrial areas
covered by the contract. While amendment #4 deleted the
reference in paragraph c to ten  ewards and substituted
instsad the statement that "the Jovernment reservés the
right 'to male as many awards as-necesss-y to provide
contractusl support coVeraqe for each nf the Industries,"”
the ‘option provlszon remalned the same. In amendmeént §7 ,
however, langlage was added to the optlon.clause to the
effect that the level of’ effort under: the contract could
ke increased. .o to 1510"0 mariours per each industrial
category awarced to contractor.® As the textﬁot'amendnent
$#7 mokes clear, If a contractor were 'to be 'awarded a
contract coverlng four (4) of the Industrial categories,”
tha level of effort "could be incraased to a maximum of
60,900 manhours.”

In addltlon, we: nate\that amendment $#1: ruqulred a
certain level of secreterial and cler ical eipport 'as well
as speclfying a maximum charge based on tecﬁnical labor
dollars for other direct charges. As ‘stated by Wapora, the
original RFP did include the same recguirement for secre-
tarial/clerical support as that required by amendment #7.
However, amendment $#4 eliminated the requirement untll it
wag reinstated by amendment #7. While the record shows that
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Wapota 's be#t and final cost proposal of June 23 was based
on Secxety lat/clerical and ciner ‘direct charges in accord-
amee with thei‘ratio specified in amendment $#7, the offeror
wva; Mot St ictly committed to these ratios under the terms

:g che existing Proposal, which dld not include amendment

Finally, ss the EPA contracting offlcer states, a
arenp et of the contract articles were revized somcwhat.
doth the vl of Effort and Uption to Increase the lLevel
off gflort claumes were revised to provide that no adjustmeni
im fligd fie fOr work reports woi'ld b> ‘made unlenz tha
¢lrect labor hours varied by more ‘or léas than 10 per-
ceent of the estimited level of effort specifled ‘a."the
contXact. Otiginally, these RFP clauses did not specity
4 fixed range for fee adjustiment ‘but, rather, presumably
le-ft the matter open for négotiation.

- \ s D ke '

. In. conclusion, we If.lnd':'fi:hat' amendment . $7 4id wake
signklicant changes In the FFP. ‘Moreover the amendment
stated that the due -Jdte -Zfor response wasg Lugust 15,

19 77, aad, [0 this connection, attentlion t-as “"directed
{> ‘tise Yate Proposals provisions of FPR 1-3.802~1(a)."
Therefore the contracting officer's .detérminatlion to
exlpde Napora from the. competition because of Its |
fa ilute - to gubmit a timely response to that amendmen:
it legally justifiable. LaBarge, Incorporated, supra.

MAccordingly, the protest is denied.
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