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, MATTER OF;3, . Rutter Rex Manufacturing Co., Inc.;
: " NRartin Manufacturing Company, Inc. .

DIGEST:

Proteats concerning .proposed award of. labor
. surpius acea set-aside portion.of procuiement
which 13 conducted pursuant to Arms Expeort
. \ Control Act (formerly Porciin Military Sales
oo _ Act) are no; for consideratioi. under GAO Bid
N Protest Procedures and are, therefore, dismissed.
P Rowever, out posi:iion in this area 18 currently
under revisw.

J. H. Rutter Rex Hanufacturing Co., Inc. (Rutter Rex),
and Martin Hanufactnring Coxipany, Inc. (Hart*n), have pro-
tested against the proposed award to Kings Poi/nt Mfg. Co.
Inc. (Kings Point), of a contract for 374, 110°8urable press
_ shizts, -the labor surplius area set-aside port:on of invi-
T ‘ .tation for bids - (IFB) No. DSA 100-77-B-1046 iisued by the

e ‘Defense Logistics *gency (DLA), Defense Personnel Support
Center, Ph‘ladelphin, Pennlylvania.

y The IFB was issued 'on Augus' 11, 1977, for-a _total of
I 748,220 units; bid opaning was extonded by amendment to
e Bepteaber 12, 1977. ‘Of the five ‘bids received, Rutter

: Rex was_the ‘low bidder on the non-set-agide portion; Hartin,
second low bidderl ‘and Xings Point, the high bidder. DLA's
drawing by lot op October 12, ‘1977, determined :hat Kings
Point should be awarded the set-aside portion of the pro-
curement; award, however, has beén withheld pending resolu-
tion of the protests.

A COun-al ‘for. Rutter Rexsand for Hartin es-.nrially con-
‘+ “tend that tlie dtawing procedure and proposed award are
iwproper because Kinga Point's. bid on the nén-set-aside
portion constituted a "token offer,” rendering the firm
_ ineligible for the set-aside portion. See Armed Services
\ o Procurcrent Regulation (ASPR) §§ 1-804.2(b)(2) and
B § 7-2003.5(b) (1976 ed.).
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By letter to our otﬂc- dated’ Decesber 2, 1977, DLA i S
stated that the shirts being procured are part of a sale P

of deferse articles to Baudi Arubia“pirsuant to the Aras l
Bxport Control ASt, 22 U.5.C. §§ 2751 et seq., formerly

known as the Poreign Military Bales Act (see Section 201

of the Internationsi BSecurity Aasistance and Arms Bxport

Control Act o. 1975. Pubr L. WO, "'32" 90 Btlt- 12" 734
(1976)). The ag:oonont ‘batween the United States and . .
Saudi Arabia is denominated a "Dependabla Undertaking ,
(Code 4)." This designation .ot only signifies that the .
foreign government has made a firm commitment to pay: the

full costs of contracts so entered,’ ‘but alszo weans that

funds will- be made available as. required to meot ‘the pay-

ments called for by the;contracts. .22 U 8.C. §.2762(a) - L
(Bupp. V 1975)3. Arny l.gulation*37-00. =5(b)1 (Ju‘y 31, S
1970).' Connequently, DLApccnt-ndl that- the protests. .
should’bg dialiaaed, ‘citing. dur’decisions in:d -, 'Rutter
2Rex Hanufactued €O Inc.,»n-109931¢‘0ctobor Ii 1977,

ustries,.iinc. 5-18 635 ;o
Januaty 21, 19’ y 7?‘1"_ '1c Divt;iog Sf -
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In which we dsciined to conilider protents ‘Goncetning
foreign military‘'sales. ptocurelcnts conductel pursuant
to 22 U.58.C. § 2762 because they 4id not involve the ex-

penditure of nppropriztud funds.. 3

In this. regard, counael !or Ruttet Rex turthcr contend-
. ‘ that DLA failed to conduct,the procurelont according to S
e - *normal procurémert procedures,® i.e., ASPR §§ 1+804.2(b) ‘ oL
{(2) and 7-2003.5(b) (1976 ed.),. oxprellly pr.leribod by ‘ R
note 10 of the agreement with Saudi Arabxa. , Lo

. We agree with ‘DLA thabutho protelts should be d,lliseed.
The record cloanly.lhowl that this procureaent inpl-nantl

a foreign ailithry uales«wgtenlent pu:suantfto 'which “the..
Saudi Arabian Govern-ent‘is ‘obligated to ‘make periodic pay~ -
ments in acco:dance with’ thouoaylcnt lchcdulo ‘of ‘the agreo- U M
ment.  Pu- note ‘that the ‘instant ‘agreement .is,; 1n fact,’ the , e
same. ag:eenene -which was. tbn bllkmnyl the pr cirement: und.r o A
‘protest in our: ‘decisicn’ i J.un.ﬁnutternnnx ‘Manufacturing: s e
'‘C0., Inc., B-189931, October 18,5197, 77=-2 CPD 300.  Both LT
the Rutter Rex and thefnattin protettl ate: ‘silent concerning SRV
this ‘salient charactorist[c of the procureucnt.A Horeover,
neither protester has asserted that oux prior-line of
decisions is not equally applicable to the present, sub-

stantially identical case.
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A lccqrd{ngiy. Eh._pg?toltl are disaissed.
) | '!t|lpéﬁld be noted, however, that although this
decision represents our position at this time, this area
is currently unGer review by our Office.
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Paul G. Dembling
General Counsel
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