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Stacor Corporation; Isles Industries, Inc.

IFYB contained brand name or equal clause
providing that if bidder proposed furnishing
eGual product bid must contain sufficient
descriptive data to evaluate it. \fhere bid-
der furnished no descriptive data, furnishing
similar product to agency under previous
solicitation is no% acceptable subsiitute for
descriptive data requirement, and bid was
proparly rejected as nonrecuponsive.

Determination to cancel small business set-
aside and resolicit with full competirion

¢a basis that all responsive bids were un-
teasonadbly priced and adegquate conpetition
was not achieved ‘is within discretion of
contracting officer and will not be dis-
turbed absent showing of abuse of discretion
and lack of reasonable basis for decision,
which has not been shown here.

Withdravial of small busiiness set-aside does
not violute Government policy ot setting
anide percentage of procur<rants for small
business where as here joverning regulations
were complied wit.:.

Cancellation of snliritation after bid opening
and subseqguent resolicitation do not create
"auction” atmosphere where solicitation was
properly canczled due to unreasonable prices
and lack of adequate competiton.

.The Department of Agriculture, Forest Service (Forest
Service), Lasued invitation for bids (IFB) No. R4-77-71 on
August 19, 1977, for a ruantirty of drafting light tables.

-1 -

7




R-189987

The IFP was a 100-percent small business set-aside and ?
also required that the product offered should L'z a "Hamilton l
Dial-A-Light" or an egual product.

Seven bids w2re received by the date set for bid open-—,
ing. The contracting officer determined that six of the bids r
were nonresponsive. On the basis that the remaining Lid, '
that of the Stacor Corporation (Stacor), was unreasonably |
high (58 percent: above tha low bid), the contraciing officer o
canceled the solicitation pursuant to Federal Frocurement |
Regulations (FPR) §§ 1-2.404-1(a) and 1-2.404-1(b)(7) (1564
ed.). The contracting officer determined that there was
not adejuate small business competition and stated hig
intent to resolicit with full competition.

Isles Industries, Inc. (Isles), tie apparent low biudder,
protests the rejection of its bid as norrvesponsive for failure
to include descriptive literature and also protests the con-
tracting officer's decision to cancel the solicitation and

) regsolicit with full competition. Islas argues that the speci-

- fications listed in ke IPB were sufficient to describe the
product the Government wanued, and that since Isles stated no
exception to the IFB, it was clearly offering wlat the Govern- !
ment required. 1Isles' main'contention is that the policy _ '
underlying the descriptive literature clause--to enable the r
Government to evaluate bids to determine compliance with '
specifications--was fulfilled in this case because Isles had
provided the Governmeny. with a similar product on:the last
Forest Service solicitatun for light drafting tables. 1sleus
argues that the product pirovided under the previous solici~
tation woulié meet all but two of the salient features listed
in this IPFA, and since it stated no exception in its bid, it
¢clearly intended to provid- those features as well.

i

Stacor protests the rejection of its bic.as unreason-
abiy high and the subsejuent cancellation of the small busi-
nege set-acide.  Stacor argues that since all prices have
been revealed, tche cancellation will creats an auction atmos- :
phere. Additionally, this protester contends that since it :
is Government policy that a certain percentage of solicitations
be set aside for small business, the cancellation and resolici-
tation with full rompetition violate that policy. Stacor also
asserts that under these circumstances FPR § 1-2.404-1(b)(5)
allows for negotiatior. under FPR § 1~3.214, and that it has
offered to negotiate. i,
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3tacor supports the contention that its price was
reasonnble with a number of argumenta. It arques that it
is improper to vae Isles' low bid as a comparison since it
was found t» be nonrssponsive. Alao, Stacor allzges that
most of the other bidders were large businesses and were
bicdding unrealistically low in an attempt to cause can-
cellation of the small business set-aside. Additionally,
Stacor argues that the range of prices raceived in response
to a Forest Service solicitation for a very similar item
laat year (IFB R4-76-30) was comparahle to its price here.
Stacor contende that the low item price on R4-76-30,
8$789.50, should be disregarded because the product delivered
under .the resultanc contract was found to be unsatisfactory.
The cther prices, ranging from $§905.79 to $1,169, Stacor
conteads are comparable to its unit price of $1,197. This
is especially true, Stacor states, because the gpecifica-
tions in the present IFB were upgraded. .

. Finally, Stacor argue: that. if there was inadequate
small husiness competit*an, th2 Forest Service contributed
to it by mailing IPB's vo only 5 firm:, as opposed to che
21 small businesses that were invited to bid on R4-76-3".

Responsiveness of Isles' Bid

Isies has stated that it was furnishing its own
product as an equal to the brand name specified. The IFB

‘contained the standard bran¢ name or egual clause as speci-

fied in PPR § 1-1.307-6 (1964 ed. amend. 15).which provides,
in pertinent part, that:

*{c)(l) If the bidder proposee to furnish
an 'equal' product, the brand name, if any,:of
the product to be furnished shall be inserted in
the space provided in the invitation for bids, or
such .product shall be otherwise clearly icdentified
in 1:h2 bid. The evaluation. of bids and tlie. deter-
mination as to equality of the product offered
3hall be the respoinsibility of the Government and w.lll
be based on information furnished by the bidder or
identified in his bid as well as other information
reasonably available to the purchasing activity.
CAUTION TO BIDDERS. The purchasing activity is
not responsible for locating or securing any in-
formation which is not identified in the bid and
reasonably available to the purchasing activity.
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Accordingly, tco insure that sufficient information
i available, the bidder must furrish as a part of
his bid all descriptive material (such as cuts,
illustrations, drawings, or other information)
necessary for the purchasing activity to (i) deter-
mine whether the product offered meets the salient
characteristics reguirement of the invitation for
bDids, and (ii) establish exactly what the bidder
proposes to furnish and what the Governrent would
be binding itself to put'chase by making an award.
The information furnished may includa specific
references to information previcusly furnished or
to information otherwise available to the purchasing

activity."”
The IFB also contained, in Clause 2(1) of the Supple-

mental Instructions and Conditjions to SF-33A, the following
requirement for descriptive literature:

*{1) Requirement for Descriptive Literature

(1) Descriptive literature as tracified in
this Invitation for Bids must be furnished as a part
of the bid and must be received before tlie time set
for opening bids. The literature furnished must be
identified to show the item in the bid to which it
pertains. The descriptive ljiterature is ruquited
to establish for the purpo3es of bid evaluation and
avard, details of the products the bidder proposes
tv furnish as to compatibility with existing
Government-owned ecujpment as provided in the attached

specifications.

(2) Pailure of descriptive literature to show
that the product offered conform2 to the specifica-
tions and other reguirements of this Invitation for
Bids will require rejection of the bid. Frailure to
furnish the descriptive literature by the time speci-
fied in the Invitation for Bids will yequire rejection

£ the bid except that if the material is transmitted

epons

Ly mail and is received late, it may be consider~d
under the provisions for congidering late bids, as
set forth elsewhere in this In7itation for Bids."

The responsiveness of an "equal® bid submitted in re-
e t0 a brand name or equal procuremznt is dependent on

the completeness and sufficiency of the descriptive infor-
mation submitted with the bid, previously submitteda infor-
mation, or information otherwise ressonably .available to
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the purchasing activity. Environmental Conditions, Inc.,
B-188633, August 31, 1977, 77-2 CPD 166; Ocean Appl.c)
neseaggh Corporation, 5-186476 fuvember 3, 19768, 716-2
CPD 3

. Isles submitted no descriptive literature with its
Yequal® bid. Also, Isles admits that this IFB contained
two salient foatures that the product it previously pro-
vided did not have. The Forest SBervice has stated that
the product previously provided by Isles was unsatisfactory,
and that was why the specifications were zhanged. Con-~
sequent.ly, the information available to the Forest Service
from its previous contract ''ith Isles was not sufficient
to permit the Forest Service to determine whether Isles
was now offering a product that met the current recquire-
ments, Additionally, we have held that a statement by a
bidder noffering to meet all specifications does not sub-
stitute or compensate for inadeguate descriptive Jdata.

45 Comp. Gen. 312, 31€ (1965). 8tating no exception to
the rcquirements of t..: IFB aleo comes within that rule.

 Accordingly, lcles’ bid was properly rejected as
nonrb:ponsive, and its protest is denied.

Propriety of Cancellation Gf the Solicitation

FPR' § 1-2.404-1(a) (1964 ed. circ.l) provides,. in
substarne, that after bids have been opened award must be
made to *he lowest responsive, responsible bidder unless
there is a compelling reason to reject all bids and re-
advertise. However, under FPR § 1-2,404-1(b) (1964 ed.
circ. 1), the invitation may be canceled after opening
if prices .on all otherwise acceptable bids are unreason-
able, or if the bids received did not provide competition
adegueate to insure reasonable prices. That section, in
pertinent part, states:

"{b) Invitation for bids. may be can-
celled after opening but prior to award, and
all bids rejected, where such action is con-
sistent with § 1-2.404~1(a) 'and the contracting
officer determines in writing that cancellation
is in the best interest of the Government for
reasons guch as the following:

* * * * &
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®"(5) All otharwise acceptable blds re-
ceived are at unreasonable prices. (See § 1-3.
214 concerning authozity to negotiante in auch

gituztions.)
* * » * *

"(7) The bide received 4id not provide
conmpetition which was adequate to insure reason-
abie prices."

Also with regard to small business set-asides, FPR
§ 1-1.7G6-3(b) (1964 ed. amend. 10l1) provides, in per-

tinert part, that:

*{b) 1If, prior to the award of a contract
invoiving an individual or class set-aside for
«small business, the contracting officer considers
the procurement of the set-aside portion from 2,
smail business concern would be detrimental to ‘he
public interest (e.g., because of unreasonable
price), the contracting officer may withdraw
either a joinL or a unilaterul set-aside deter-

mination.”®

Contracting officers are clnthed with broad discre-
tion in deciding whether aa invitation should be canceled,
and our Office will not interfere with such a decision
unless it is unreasonable. Bercules Demolition Corporation,
B-186411, August 18, 1976, 76-2 CPD 173. Also, the deter-
mination of price reasonableness is basically a business
judgment, with which we will not interfere absent a showing

of abuse of discretion. Falcon Rule COmgan§, Aakron Rule
Cornoration, B~187024, November 16, ’ - 18.
Stacor arqgues that nonresponsive bids cannot he used
to determine that a responsive bid is unreasonably priced.
However, we have held that nonresponsive bids may be used
to determine price reasdnableness unless there is evidence
showing that to do so would be unreascnable. McCatth¥
-1

Manvfactiring Company, B-186550, February.l7,

€PD 116; Support Contractors, Inc., B-181607, Harch 18,
1975, 75-1 CPD 1 In this case, Isles' bid was found to

be nonresponsive for failure to provide descriptive litera-
ture, a factor that would be unlikely to greatly affect

its price. Therefore, the use of this price to determine
the reasonableness of Stacos's price was prnper.
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Stacor also contends that many of the bids were sub-
mitted by large ktusinesses and were purposely unreason-
ably low in an attempt to cause the withdrawal of the set-
aside and, therefore, should not be used to determine price
Large business bids on small business set-
asides, while nonresponsive, are regarded as "courteay"®
offers and may be considered in determining whether small
business bide submitted are rcasonable. 49 Comp. Gen. 740
(1970); Tufco Industries Inc., B~189323, July 13, 1977,
77-2 CPD 21,

Alno, while Stacor's prices may be close to the range
of prices received on the previous solicitation, it was
higher than the previous high bid and was much higher than
the previous low bid. ,

Regarding Stacor's cortention that FPR'§ 1-2.404-1
(b)(5) permits negotiation under FPR § 1-3.214 when prices
received under formal advertising are unreasonable and the
Purest Service has not responded to ltacor's offer to nego-
tiate, we note that the decision of whether to negctiate
is within the agency's discretiou—-there is no reguirement
to negotiate.

It is our opinion, from the above, that Stacor has not
shown that the Forest Ser'ice determination was without a
reasonahle basis, or that 1t constituted an abuse of dis-
cretion.

We cannot agree with Stacor's contention that the
withdrawal of the small business set-aside violates the
Government's small business policy, since FPR § 1-1.706-
3(b) specifically permits such withdrawals in these cir-
cumstances. Also, while there is a policy to set aside
a certain percentage of solicitations for small business,
nothing in the Small Business Act or the FPR requires that
a specific solicitation be set aside. See W.0.H. Enter-
prises, B-190272, November 23, 1977, 77-2 CPD 408.

Regarding Stacor's contention that caricellation and
resolicitation .after bid opening are improper because an
*auction"” atmosphere 18 createéd, where the cancellation is
in accordance with the governing regulations, as in this
case, an auction is not created. See Silent Hoist & Crane
Co., Inc., B-~).86006, June 17, 1976, 76-1 CPD 392; Alco
Metal Stampin ng Corp., B~181071, September 4, 1874, 74d=2 cPD 141.
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Finally, Stacor contends that if there was inadequate
competiton, the Forest Service contrjbuted to it by not
sending IFB's to all of the small businesses that it pent
them to under the previous solicitation. According to the
Forest Service, however, 10 bidders responded to the pre~
vious IFB; of those only 5 were small business, ‘and 4 of
those were offering the same product. Under these condi-
tions, it seems reasonable for the Forest Service to have
dropped the nonresponding and large firms from its mailing
list and to have attempted to achieve adequate competition
by soliciting a number of different firms.

Accordingly, Stacor's protelt.iﬁ also denied.

ﬂ”&ﬁanml |

Deputy Comptroll
of the United States
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January 26, 1578

The Honorable Peter W. Rodinn, Jr.
Bouse of Representatives

Dear Mr. Rodino:

We refer to your letter to our Office dated August 30,
1977, in jegard to the protest of the Stacor Corporation
concernirg the cancellation of solicitation No. K4-77-71,
issued. by the Department of Agriculture, Forest Service.

By decision of today, copy enclosed, we have denied
the protest.

8incerely yours,

Deputy Comﬁ{vgz{:& al

of the United Statesn

Enclosure





