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FILE: B-190342 OATE: Jauuary 26, 1978

MATTER OF: Anabolic, Inc.

DIGEST:

no?uest for upward modification of contract

ce due to alleyed error in ‘bid 2laimed

' atter .award carnot he allowed when contract-
ing officer. was not on constructive notice
of possibility of error despite great dis-
parity between only two bids ceceived ‘since
there are other indices that provide more
roliable basis for :omparison of bids (prior
procu;gnent history) and conttactjng officer
does not have the duty to know entire market
pMlace for item to extenc that cost of raw
Iateria_s is involved.

Anabolic, Inc. (Anabolic), reauests that our Office
;qc0nsxde: Weterans Administration (VA) Administrative
Deteruinatxon No. 77-14, Auagust 3, 1977, denying Anabolic's
teqrqst for. 'a price adjuatment due to a mistake in bid
‘discrivered afcor award, under VA contrict No. V797P-56914,
avarded January 26, 1977, for Colchicine Tablecs.

'licitation No. M5-24-77 requested bids for 34 items,
but' we are only concerneld with item 1&, the summary bid fc:

- furnishing items 15-17 on 2n “all or noune” basis. There

were only two -bids received for item 18, Anabolic's $0.495

per. unit and Danbury Company's $1.10 per unit. Purchaac

Oxder No. 77-MC-55201, totaling $18,693, was issued to

:nhbolic for 37,764 bottles of the tablets on January 26,
9717. '

. .on Pebruary 1, 1977, Anaholic notified the VA that
Anabolic 8 unit price offer of 50.495 on item 18 was in
error::and the price should have been $0.687. The reason

"given for the error was that "an administrative error,

was ma.’> . in calculating the costs of raw materials necessary
to manufacture the Colchicine Tablets." Anabolic poxnted

~ to two contracts for the tablets that it was awarded by

the Defense Supply Agency (DSA), now the Defense Logistics
Agency, as follows:
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Contract Da:ie Quantity Onit

(a) DSA120-76-M~BES2  July 20, 1976 8,928 bottles $0.68
(b) DSA120-77-M-DFO9  Macch 10, 1977 7,776 bottles 1.14
In regard to these contracts, Anabolic atated:

"The prices contracted for on both of the
DSA contracts referernced above illustrate
the approximate coat that Anabolic would

no:smally quote on this product.”

Additiorally, Anabolic streassed that the $0.687 does not in-
clude any prof;t and. ia. leas than tactory costs, . Further,
Anabolic sucsitted thc n.iginal computer prlntout aneet

with the error noted ‘“n’ ‘page 2. The VA, in its Administra-~
tive Determination.. decided that there was "{no] ‘basis upon
which to allow Anabolic's cequest for price adjustment.”

4y Slar

Anakolic rakes the position that the contracting officer
was on constructive notice.of the mistake by virtue of the
.S-percent dispariLy betwe=“ ‘the only two bids received for
item 18 (by our cal cslatxon ,, the disparity is approximately
124 percent) and should have verified Anabolic's low bid.
Since verification did not occux, Anabolic arques that no
valid and b1nd1ng contract was consummated. Moreover,
Anabol.c states that it "continued to process the order
relying on the reformation of the contract to include a
reasonable adjustment of price."

Anabolic ‘has, aubmltted a list of prices from two major
suppliers of the raw material, colchicine, to demonstrate
how the price for colchicine has increased frem 1975 to
the present. It is Anabolic's contention that had the
contract1ng officer been aware of the marketplace, she
would uave known of the increace in price and realized
that 2 mistake had occurred.

Prior to award, the cont:actxng officer noted the Federal

Supply Schedule (FSS) price ($2.39), the Defense Personnel
Support Center (DPSC) price.. ($0.72) and the previous pric.
paid by the VA (§0.43 - October 31, 1975) for colchicine on
the abatract of bids., The prior procurement history (5 years
and 5 wonths) was also available to the contracting officer
and provided:
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Date of Quantity Unit
Purchase Ordered , Price
05/25/70 7,380 $0.42
10/30/70 6,480 0.45
09/17/71 11,196 0.449
11/04/71 2,230 -.449
04/271/72 20,508 0.35
09/67/72 . 16,764 0.34
11/01/73 25,548 0.33
10/17/74 30,216 0.447
10/31/75 45,700 . 0.43

Anabolic's offer of 30.495 in comparison wich the latest

price paid by VA for colchicine was anproxxmately 15 percnnt
highor. , The. . contract;ng officer, after revzewlng the prxc-
procurement history, more specifically comparing Anabolxc 5
nffer with ‘the lates; pthO‘Oﬁld, and other 1nfczmat1an,

Iiontends ‘that she initidlly did not find any basis for quer-
tioning Anabolic's pzlce anéd still clannct find such a basis.

In tesponse to Anabolic 8 raference to the DSA con-

-‘ttacts, above, the contracting officer 1nqu1red about tha

first (-BE92) .and’ wes advised that there was an additional
requireuent plaqed on the suppl;er 8 (Anabol1c) commerczal
process, converting ‘the subject:af “the procurament from

an ord;nary comnorczal .and produst (as in the VA contract)
to a" speclal item, maklng it extremely dxff1cu1t to compare
tb DSA contract with the VA contract. Additiona]ly, ‘the
cont.actxng vfficer notes the difference in the gquantity
sciicited by each contract, apparently reemphasizing the

.ditticultv of comparzng them. With reference to the second

contract (<2*09), it was the contracting officer’s opinion

that no comments were warranted since the contract was issued

after ghe VA contract was awarded.

Concerniﬂ% Anabolic's contention ‘that the contracting
officer has a duty to know the entire marketplace, the
contracting officer ctates:

"If the Contractiny Officer was involved in

the procurement of the raw material {(colchicine),
then the Contracting Offjicer would have been
knowledgeable of the elenent of the marketplace.
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Unfortunately, the Cont- “sting Officsc's
tesponsibilities involve the nrocuremant
of the end ‘product. Rer knowiedge, ex—
perience, etc., are direcated to that element
of the marketplace. Therefore, it would .
be unreasonable to demand that she be as
knowledgtuble of this elemen: of the market
as Anabolir- ‘
The geneial ‘vule.is that thc sole responsxbility for
preparation of 1:bid rests with the bidder. .Penn Electric
Motor Company, Inc., B-185703, July 9, 1976, 77 2.CPD
Therefcre, whare the bidder makes a unilatera uista‘c 1n
bid it must bea: the consequences of its mistake ‘unless
the contracting officer was on actual or conrtructive notice
of the error prior to award. 48 Comp. Gen. 672 (1969); .
"PennElectric Motor Comganz, Inc.,unupra._ The .test for
constructIve notice ‘'is -one o :cnsonab]anall--whethet under
cthe facts 'and circumstiices of the partxcular ‘case, there
are factors which couldihave raised the prusumption of ‘error
in th. mind of the co~tracting officer. Morton Salt Com-
pany--Error in Bid, B-188392, April 19, 1377, 77-1 CPD 273;
wendog Presses Inc. v, United States, 170 Ct. Cl. 483, 486

. In Bupport ‘of its contention’ z'ht due to ‘the diaparlty
Letween Anabolic's" unit price and Danbury s the contracting
officer was on constructxve notice, Anabolic cites 52 Comp.
Gen. 30 (1973) where it was held that "standing alone" a
70=percert variance between two bids wvas sufficient. in
itdelf, to place the contracting of'ficer on constructive
notice of a possible error. However, the "standing alone”
analyszs is inapplicable in a situation where, as herc,
other "indices provide a nmore reliable basis for compatirun.
Penn Electric Motor Company, Inc., supra. ¢

.. In the present case, the. contracting oft;cer used the
prxor,procutement histor{ to evaluatefhnabolxc s bid - ‘whiéh
evidences no\co.sistency!in fhe ‘unit. price fluctultionl in
relation to.the date the ‘item’was purchaned or the gquantity
purchased. ‘In comparing Anabolic's:bid with the prior prices,
the contracting officer determined’ that it represented an
approx1mate l4~-percent . .ifcrease over the last -award, .which
did riot raise any inference of a possible mistake. The p:o-
curement history is specifically concerned with the VA's
procurement of colchicine tablets under VA specifications
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and, therefore, tlie dénttacéing ofticer's reliznce upon it
..was appropriate. 8ince the:e was only a small increase

in price from the last VA award and the PSS and DPSC price:
concernaed ocher agency procurements and, as we have been
advised, are bagically used as ceiling prices above which no
award would be muade, the contracting officer could not
reasonably be expec:ed to have had constructive notice of
Anabolic's alleged mistake in this regard.

With respect to the alleged duty to know the entire
marketplace to include raw material costs, it is our view
that to require’'a contracting officer to know the entire

.marketplace to this extent in these circumstances would

impose an unrgadonablo and unnecessary burden. R. E. Lee
Rlectric Co., Inc., B-184249, November 13, 1975, 75-2 CPD
30%; 39 Comp. Gen. 36 (1959) and id. 405 (1959).

- -«ﬂlccordingly, Anabolic's request foz a price adjustment
is denied. .
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